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ROBERT K. WILLIAMS ET AL. VS. 


At Law. 

No. 73340. 

John Myers, Plaintiff, 
vs. 

Samuel Rubenstein and Pauline Rubenstein, Defendants. 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
causes, to wit: 

1 Declaration. 

Filed Jun. 1, 1927. 

In the Supreme Court of the District of Columbia. 

Law. No. 73338. 

Robert K. Williams, Plaintiff, 

vs. 

Samuel Rubenstein and Pauline Rubenstein, Defendants. 

The plaintiff Robert K. Williams, sues the defendants, 
Samuel Rubenstein and Pauline Rubenstein for that here¬ 
tofore, to-wit, on the sixth day of November, 1926, between 
the hours of Three and Four o’clock in the afternoon, the 
plaintiff, who is a contractor and builder and who was en¬ 
gaged in building and constructing the bridge hereinafter 
mentioned, was lawfully standing on a work platform ad¬ 
jacent to and joining the bridge under construction known 
or commonly called the Hunting Creek Bridge, near 
Alexandria City, in the State of Virginia, in the exercise 
of all due care and caution; that the defendant Samuel 
Rubenstein was the owner of an automobile, the use of 
which said automobile said defendant provided for mem¬ 
bers of his family; that the defendant Pauline Rubenstein 
was the wife of said defendant Samuel Rubenstein and a 
member of his family; that prior to the happening of the 
grievances hereinafter set out, said defendant Pauline 
Rubenstein, from time to time, drove and operated said 
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automobile for her pleasure and purposes and on the date 
aforesaid, defendant Pauline Rubenstein was driving and 
operating said automobile under and by virtuq of the rela¬ 
tionship and conditions existing in the family of the defend¬ 
ant Samuel Rubenstein in reference to |the use and 
2 operation of the said automobile, on a^id over the 
aforesaid Hunting Creek Bridge; that it then and 
there became and was and continued to be the duty of said 
defendant Pauline Rubenstein so to operate anti drive said 
automobile as not to injure persons or property lawfully 
on and along said Bridge or lawfully on a certain work 
platform adjacent to and joining said Bridge, b it the plain¬ 
tiff avers that unmindful of her duty in the premises, and 
in disregard of the rights of plaintiff, said defendant, at 
the place aforesaid, on the date aforesaid, so negligently, 
carelessly, and recklessly operated and drove said auto¬ 
mobile that by reason of her negligence, carelessness, and 
recklessness, and in consequence thereof, said! automobile 
did leave the vehicular drive-way of said Bridge and did 
collide with and strike plaintiff, who was lawfully standing 
on said work platform adjacent to and adjoining said Bridge 
as aforesaid, and in consequence thereof plaintiff was 
forciblv and violently knocked down and thrown to the floor 
of said work platform; that by reason whereof plaintiff 
was severely and greatly injured and hurt and \|as bruised, 
contused, abraded, lacerated, and strained over his entire 
body; the ligaments and tendons of his legs weite sprained, 
strained and pulled apart; muscle fibres in calf <^f both legs 
were separated causing his legs and ankles to swell; the 
cartilaginous tissues were torn from his breast bone; an 
incised wound over his entire right cheek which left a scar 
on said right cheek which is a permanent disfigurement; 
and received and suffered injury to the left r|lnar nerve 
causing numbness in the entire left arm, loss of use of arm 
and swelling in left arm and wrist; loss of weight, loss of 
appetite, impaired eyesight, headaches, sleeplessness, at¬ 
tacks of vertigo, pain and suffering during locomotion, 
shock to his nerves and to his entire nervous system and 
great mental and physical pains and sufferings, and 
3 plaintiff has been put to great expense in procuring 
medicines and medical and surgical services, sup¬ 
plies, and treatments in endeavoring to be cufed of his 
said injuries; 
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Whereby, and in consequence of which, the plaintiff be¬ 
came and was rendered sick, sore, lame, and disordered, 
and confined to his bed and house for a long space of time, 
and incapacitated from attending to his duties as contractor 
and builder and from earning a livelihood at his said pro¬ 
fession, and will continue to be sick, sore, lame, and dis¬ 
ordered and incapacitated from fully attending to his pro¬ 
fession aforesaid and from earning his livelihood as a con¬ 
tractor and builder and from earning as much as he other¬ 
wise would have earned and will permanently suffer from 
said contusions, abrasions, lacerations, and strains over 
his entire body; sprained, strained and pulled apart liga¬ 
ments and tendons of his legs; separated muscle fibres in 
calf of both legs, causing his legs and ankles to swell; 
cartilaginous tissues torn from his breast bone; incised 
wound over his entire right cheek which left a permanent 
disfigurement on said cheek; injury to the left ulnar nerve 
causing numbness in the entire left arm, loss of use of arm 
and swelling in the left arm and wrist; loss of weight, loss 
of appetite, impaired eyesight, headaches, sleeplessness, 
attacks of vertigo, pain and suffering during locomotion, 
shock to his nerves and to his entire nervous svstem; where- 
fore, plaintiff brings this suit and claims the sum of Fifteen 
thousand ($15,000.00) dollars, besides the costs of suit. 

; ALBERT D. ESHER, 

Attorney for Plaintiff . 

4 Amendment to Declaration. 

(With leave of Court first had and obtained.) 

Filed Dec. 3, 1929. 

***###* 


Whereby, and in consequence of which, the plaintiff be¬ 
came and was rendered sick, sore, lame, and disordered, 
and confined to his bed and house for a long space of time, 
and incapacitated from attending to his duties as contractor 
and builder and from earning a livelihood at his said pro¬ 
fession: that plaintiff had to expend large sums of money 
to employ an experienced person to manage and superin¬ 
tend the construction work on said bridge during his en¬ 
forced absence due to said injuries and that as a further 
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and additional result of said injuries, plaintiff lost large 
sums of money on the cost of construction of said bridge 
due to the fact that the progress and completion of said 
work was delayed and that considerable portions of said 
work had to be replaced, none of which cost or expense 
would have been suffered or incurred by plaintiff but for 
the injuries aforesaid; and plaintiff will continue to be 
sick, sore, lame, and disordered and incapacitated from 
fully attending to his profession aforesaid and from earn¬ 
ing his livelihood as a contractor and builder and from 
earning as much as he otherwise would have learned and 
will permanently suffer from said contusions) abrasions, 
lacerations, and strains over his entire body; sprained, 
strained and pulled apart ligaments and tendons of his 
legs; separated muscle fibres in calf of both legs, causing 
his legs and ankles to swell; cartilaginous tissue^ torn from 
his breast bone; incised wound over his entire right cheek 
which left a permanent disfigurement on said cheek; in¬ 
jury to the left ulnar nerve causing numbness in the 
5 entire left arm, loss of use of arm and swelling in 
the left arm and wrist; loss of weight, lo^s of appe¬ 
tite, impaired eyesight, headaches, sleeplessness) attacks of 
vertigo, pain and suffering during locomotion, shock to his 
nerves and to his entire nervous system; wherefore, plain¬ 
tiff brings this suit and claims and the sum of Fifteen 
thousand ($15,000.00) dollars, besides the costs of suit. 

ALBERT D. ESHER, 
Attorney for 

Pleas . 

Filed Jul. 27, 1927. 

# # # * # * | # 

I 

Now comes the defendants, Samuel Rubenstein and 
Pauline Rubenstein, by their attorneys, Harry F. Kennedy 
and Frederick K. Duvall and for pleas to the declaration 
filed in the above entitled cause say; 

1. That defendants have no knowledge or information 
thereof sufficient to form a belief as to whether the plain¬ 
tiff was, on the 6th day of November, 1926, a contractor and 
builder and engaged in building and constructing a bridge 
over Hunting Creek, near Alexandria, in the State of Vir- 
ginia. I 
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2. Defendants admit that Pauline Rubenstein is the wife 
of the co-defendant, Samuel Rubenstein, but deny severally 
and separately each and every other allegation in said 
declaration contained. 

3. Defendants deny that plaintiff was injured, hurt, 
bruised, contused, abraded, lacerated and strained over his 
entire body, or that in fact injured at all. 

4. Defendants deny that plaintiff has been put to 

6 great expense in procuring medicine and medical and 
surgical services, supplies and treatments, in en¬ 
deavoring to bei cured of his said alleged injuries. 

5. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and confined to his 
bed and house for a long space of time, or incapacitated 
from attending to his alleged duties as contractor and 
builder or that he will continue to be disordered and in¬ 
capacitated from fully attending to said alleged profession 
or from earning a livelihood as such, or that he is in anv 
manner suffering permanent injuries by reason of said 
alleged injuries. 

6. For a further plea to plaintiff’s said declaration, de¬ 
fendants say that the supposed injuries mentioned by plain¬ 
tiff in his said declaration were caused bv, and wholly the 

• • • 

result of plaintiff's negligence and carelessness in remov¬ 
ing or causing the removal of the guard rail maintained 
between the by path or road way and the work platform, 
upon which plaintiff was standing at the time of said 
alleged injuries. 

7. For a further plea, defendants say that the injuries 
mentioned by plaintiff in said declaration were caused by, 
and wholly the result of the negligent and careless opera¬ 
tion of a truck being operated and maintained by the plain¬ 
tiff, through and by his agent, servant or employee on 
said drive way or by pass, in that plaintiff, through and 
by his agent, servant or employee failed to keep said truck 
under proper control and failed to bring it to a stop when 
he saw, or could have seen the danger of a collision in time 
to prevent it, and did collide with the automobile of the 
defendants. 

8. Defendants further say that the supposed injuries 

mentioned by plaintiff in his said declaration were 

7 caused by and wholly the result of plaintiff’s own 
negligence in that plaintiff caused said road way to 
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be obstructed by a pile of gravel, and failed] to properly 
guard or protect north bound traffic on said fridge or by 
pass, while the trucks of plaintiff were using tilt said bridge 
or bv pass. 

HARRY F. KENNEDY, 
FREDERICK G. DUVALL, 

Attorneys for Defendants . 

Pleas to Amendment to 

Filed Jan. 14, 1930. j 

I 

* * * * # # j # 

Comes now the defendants, Samuel Rubinstein and 
Pauline Rubenstein by their attorneys, Harry Kennedy 
and Frederick G. Duvall, and for pleas to the Amendment 
to the Declaration say: 

1. Defendants deny that plaintiff had to expend large 
sums or any sums of money to employ an experienced per¬ 
son to manage and superintend the construction work on 
said bridge during any absence due to the alleged injuries 
complained of, but if any competent manager or superin¬ 
tendent was employed by plaintiff, it was wholly because 
plaintiff was incompetent to fulfill his said contract to build 
said bridge which contract was executed on, to-wit, the 17th 
day of June, 1926, and provided among other things, that 
said bridge would be completed by November 1, l926. 

2. And for a further plea to said amendment to the 

declaration, defendants admit that said bridge was 
8 not completed within the time specified by plaintiff’s 
contract and in fact not completed until to-wit, May, 
1927; that formal complaints were lodged with to-wit, a 
Chief Engineer of the State Highway Commission, com¬ 
plaining of the slow progress being made by plaintiff, as 
early as to-wit, July 20, 1926, through and tq-wit, Sep¬ 
tember 8, 1926, and that said State Highway Department 
threatened to take said contract away from plaintiff unless 
he made better progress in the construction of sa|id bridge; 
and defendants deny that because of the alleged injuries 
complained of, that considerable portions of th^ work on 
said bridge had to be replaced. 

3. And for a further plea to said amendment, defendants 
admit that the progress and completion of said work or 




8 


ROBERT K. WILLIAMS ET AL. VS. 


contract was delayed, but deny that said delay or comple¬ 
tion was the result of the alleged injuries complained of 
by the plaintiff herein, and said defendants deny each and 
every other allegation in said amendment to said declara¬ 
tion alleged. 

i HARRY F. KENNEDY, 

FREDERICK G. DUVALL, 

Attorneys for Defendants. 

Memorandum. 

February 9, 1933.—Verdict for defendant by direction of 
Court. 

9 Supreme Court of the District of Columbia. 

Thursday, February 16, 1933. 

Session resumed pursuant to adjournment, Hon James 
M. Proctor, Justice, presiding. 

******* 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore it is considered that plaintiff take nothing by 
this action that defendant i>-o hence without dav, be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed bv the clerk and have execution thereof. 

Tuesdav, Februarv 28, 1933. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

******* 

Comes now the plaintiff by his attorney of record and 
notes an appeal to the Court of Appeals of this District 
from the judgment entered herein on the 16th day of Feb¬ 
ruary, 1933; whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit F^ifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 
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Memorandum. 

March 11, 1933.—Undertaking on appeal approved and 
filed. 

■ 

10 Declaration. 

Filed Jun. 1, 1927. 

In the Supreme Court of the District of Columbia. 

Law. No. 73339. 

j 

Florence E. Myers, Plaintiff, 

vs. 

Samuel Rubenstein and Pauline Rubenstein, defendants. 

The plaintiff, Florence E. Myers, sues the defendants 
Samuel Rubenstein and Pauline Rubenstein for that here¬ 
tofore, to-wit, on the Sixth day of November, 1926, be¬ 
tween the hours of Three and Four o’clock in the after¬ 
noon, the plaintiff was lawfully standing o^i a work 
platform adjacent to and adjoining the bridge under con¬ 
struction known or commonly called the “Hunting Creek 
Bridge” near Alexandria City in the State of, Virginia, 
in the exercise of all due care and caution; that the de¬ 
fendant Samuel Rubenstein was the owner of an auto¬ 
mobile, the use of which said automobile said defendant 
provided for the members of his family; that the jdefendant 
Pauline Rubenstein was the wife of said defendant Samuel 
Rubenstein and a member of his family; that piiior to the 
happening of the grievances hereinafter set out, said de¬ 
fendant Pauline Rubenstein, from time to time drove and 
operated said automobile for her pleasure and purposes 
and on the date aforesaid, defendant Pauline Rubenstein 
was driving and operating said automobile undejr and by 
virtue of the relationship and conditions existing in the 
family of the defendant Samuel Rubenstein in [reference 
to the use and operation of said automobile, on and over 
the aforesaid Hunting Creek Bridge; that it ihen and 
there became and was and continued to be the duty of 
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said defendant Pauline Rubenstein so to operate 

11 and drive said automobile as not to injure persons 
or property lawfully on a certain work platform 

adjacent to and adjoining said Bridge, but the plaintiff 
avers that unmindful of her duty in the premises, and in 
utter disregard of the rights of plaintiff, said defendant, 
at the place aforesaid, on the date aforesaid, so negli¬ 
gently, carelessly, and recklessly operated and drove said 
automobile that by reason of her negligence, carelessness 
and recklessness, and in consequence thereof, said auto¬ 
mobile did leave the vehicular drive wav of said bridge 
and did collide with and strike plaintiff, who was law¬ 
fully standing on said work platform, adjacent to and ad¬ 
joining said bridge as aforesaid, and in consequence thereof 
plaintiff was forcibly and violently knocked down and 
thrown to the floor of said work platform; that by reason 
whereof plaintiff was severely and greatly injured and 
hurt and was bruised, contused, abraded, lacerated and 
strained over the entire body; incised, lacerated contused 
wounds over the entire left leg extending from top of the 
foot up to the thigh, accompanied with hemorrhages under 
the skin; incised wound of the head; left arm and abdo¬ 
men; loss of weight, loss of appetite, impaired eyesight, 
headaches, sleeplessness, attacks of vertigo, pain and suf¬ 
fering during locomotion, shock to her nerves and to her 
entire nervous system, and great mental and physical pains 
and sufferings, and plaintiff has been put to great expense 
in procuring medicines and medical and surgical services, 
supplies and treatments in endeavoring to be cured of her 
said injuries; whereby, and in consequence of which the 
plaintiff became and was rendered sick, sore, lame, and 
disordered, and confined to her bed and home for a long- 
space of time, and incapacitated from attending to 

12 her work and duties and from earning a livelihood 
and will continue to be sick and sore, lame, disor¬ 
dered and incapacitated from fully attending to her work 
and duties aforesaid and from earning her livelihood and 
from earning as much as she otherwise would have earned 
and will permanently suffer from said contusions, abra¬ 
sions, and strains over her entire body, incised, lacerated 
contused wounds over the entire left leg extending from 
top of the foot up to the thigh, accompanied with liemor- 
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rhages under the skin; incised wound of tljie head; left 
arm and abdomen; loss of weight, loss of Appetite, im¬ 
paired eyesight, headaches, sleeplessness, attacks of ver¬ 
tigo, pain and suffering during locomotion, shock to her 
nerves and to her entire nervous system; whereof plaintiff 
brings this suit and claims the sum of $5,0C|0.00, besides 
the costs of suit. 

ALBERT D. ESHER, 

Attorney for Plaintiff . 

Pleas. I 

■ 

Filed Jul. 27, 1927. 

******* 

Now comes the defendants, Samuel Rubenstein and Pau¬ 
line Rubenstein, bv their attornevs, Harry F. Kennedy and 
Frederick G. Duvall, and for pleas to the declaration filed 
in the above entitled cause sav: 

1. Defendants admit that Pauline Rubenstein is the wife 
of the co-defendant, Samuel Rubenstein, but denv severallv 
and separately each and every other allegation in said 
declaration contained. 

2. Defendants deny that plaintiff was injured, hurt, 

bruised, contused, abraded, lacerated and strained 
13 over her entire body, or that in fact injured at all. 

3. Defendants deny that plaintiff has been put to 
great expense in procuring medicine and medical and sur¬ 
gical services, supplies and treatments, in endeavoring to 
be cured of his said alleged injuries. 

4. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and conlined to her 
bed and house for a long space of time, or incapacitated 
from attending to her alleged duties and from earning her 
livelihood or that she is in any manner suffering perma¬ 
nent injury by reason of said alleged injuries, j 

5. For a further plea to the declaration herein, defend¬ 
ants deny that plaintiff was lawfully standing |on a work 
platform, or as alleged, in that she was not employed by 
Robert K. Williams, the contractor, and had no right on 
said platform. 

6. For further plea to said declaration, defendants 
allege that the supposed injuries mentioned by plaintiff 
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in her declaration, were wholly the result of her own nee:- 
ligence and carelesness in being upon the road way or 
bridge and standing upon said work platform, which was 
not a lawful highway. 

7. For a further plea to said declaration, defendants 
say that the supposed injuries complained of by plaintiff 
were the result of the carelessness and negligence of one 
Robert K. Williams, a contractor engaged in constructing 
said bridge, in that the said Robert K. Williams did, 
through and by his agents, servants and employees cause 
the road way to be obstructed by a pile of gravel, failed 
to guard north bound traffic while the trucks of said Wil¬ 
liams were south bound on said bridge, and did cause 
14 said truck or trucks to be operated in a careless and 
negligent riianner so that same would collide with 
the automobile of defendants, and did remove or cause 
to be removed a guard rail around said work platform, 
which removal of said guard rail permitted the automobile 
of defendants, after being struck bv the truck of said Wil- 
liams, to enter upon said work platform. 

' HARRY F. KENNEDY, 

FREDERICK G. DUVALL, 

1 Attorneys for Defendants. 

Memorandum. 

Februarv 9, 1933.—Verdict for defendant bv direction of 
Court. 


Supreme Court of the District of Columbia. 

Thursdav, Februarv 16, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

#*•■**### 


It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore it is considered that plaintiff take nothing 
bv this action that defendant go hence without dav, be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed bv the clerk and have execution thereof. 

•s 
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15 Tuesday, February 28, 1933. 

Session resumed pursuant to adjournment, f^on. Joseph 

W. Cox, Justice, presiding. 

■ 

******* 

Comes now the plaintiff by her attorney of record and 
notes an appeal to the Court of Appeals of this District 
from the judgment entered herein on the 16th ^lay of Feb¬ 
ruary, 1933; whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

Memorandum. 

March 11, 1933.—Undertaking on appeal approved and 
filed. 

Declaration. 


16 Filed Jun. 1, 1927. 

■ 

In the Supreme Court of the District of Colombia. 

Law. No. 73340. 

John Myers, Plaintiff, 
vs. 

! i 

Samuel Rubenstein and Pauline Rubenstein, Defendants. 

The plaintiff, John Myers, sues the defendants Samuel 
Rubenstein and Pauline Rubenstein for that heretofore, 
to-wit, on the Sixth day of November, 1926, between the 
hours of Three and Four o’clock in the afternoon, the plain¬ 
tiff, was lawfully standing on a work platform adjacent to 
and adjoining the bridge under construction known or com¬ 
monly called the “Hunting Creek Bridge” near Alexandria 
City in the State of Virginia, in the exercise of all due care 
and caution; that the defendant Samuel Rubenstein was the 
owner of an automobile, the use of which said automobile 
said defendant provided for the members of his family; 
that the defendant Pauline Rubenstein was the wife of said 
defendant Samuel Rubenstein and a member of his family; 
that prior to the happening of the grievances hereinafter 
set out, said defendant Pauline Rubenstein, from time to 
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time drove and operated said automobile for her pleasure 
and purposes and on the date aforesaid, defendant Pauline 
Rubenstein was driving and operating said automobile under 
and by virtue of the relationship and conditions existing in 
the family of the defendant Samuel Rubenstein in reference 
to the use and operation of said automobile, on and over the 
aforesaid Hunting Creek Bridge; that it then and there 
became and was and continued to be the duty of said 

17 defendant Pauline Rubenstein so to operate and 
drive sgid automobile as not to injure persons or 

property lawfully on and along said Bridge or lawfully on 
a certain work platform adjacent to and adjoining said 
Bridge, but the plaintiff avers that unmindful of her duty 
in the premises, and in utter disregard of the rights of 
plaintiff, said defendant, at the place aforesaid, on the date 
aforesaid, so negligently, carelessly, and recklessly oper¬ 
ated and drove said automobile that by reason of her neg¬ 
ligence, carelessness and recklessness, and in consequence 
thereof, said automobile did leave the vehicular drive way 
of said bridge and did collide with and strike plaintiff, who 
was lawfully standing on said work platform, adjacent to 
and adjoining said bridge as aforesaid, and in consequence 
thereof plaintiff was forcibly and violently knocked down 
and thrown to the floor of said work platform; that by rea¬ 
son whereof plaintiff was severely and greatly injured and 
hurt and was bruised, contused, abraded, lacerated and 
strained over the entire body; sprained right arm at joint 
and forearm; incised wound over the lower third of right 
tibia, causing ulcers; loss of use of his right arm; loss of 
weight, loss of appetite, impaired eyesight, headaches, 
sleeplessness, attacks of vertigo, pain and suffering during 
locomotion, shock to his nerves and to his entire nervous 
system, and great mental and physical pain and sufferings, 
and plaintiff has been put to great expense in procuring 
medicines and medical and surgical services, supplies and 
treatments in endeavoring to be cured of his said injuries; 
whereby , and in consequence of which the plaintiff became 
and was rendered sick, sore, lame, and disordered, and con¬ 
fined to his bed and home for a long space of time, and in¬ 
capacitated from attending to his work and duties and from 
earning a livelihood and will continue to be sick, sore, 

18 lame, and disordered and incapacitated from fully 
attending to his work and duties aforesaid and from 
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earning his livelihood and from earning as much as he 
otherwise would have earned and will permanently suffer 
from said contusions, abrasions, lacerations, and strains 
over his entire body, sprained right arm at joipt and fore¬ 
arm, incised wound over the lower third of rightjtibia, caus¬ 
ing ulcers; loss of use of his right arm; loss of \Veight, loss 
of appetite, impaired eyesight, headaches, sleeplessness, 
attacks of vertigo, pain and suffering during locomotion, 
shock to his nerves and to his entire nervous system; 
whereof plaintiff brings this suit and claims the sum of 
$5,000.00, besides the costs of suit. 

ALBERT D. ESHER, 
Attorney for Plaintiff. 

j 

Pleas. 

Filed Jul. 27,1927. 

# # # # *■ # | # 

i 

Now comes the defendants, Samuel Rubenstein and Pau¬ 
line Rubenstein, bv their attornevs, Harrv F. Kehnedv and 
Frederick G. Duvall and for pleas to the declaration tiled in 
the above entitled cause say: 

1. Defendants admit lhat Pauline Rubenstein it the wife 

of the co-defendant, Samuel Rubenstein, but denyi severally 
and separately each and every other allegation ini said dec¬ 
laration contained. j 

2. Defendants deny that plaintiff was injured, hurt, 

bruised, contused, abraded, lacerated and strained over his 
entire body, or that in fact injured at all. j 

3. Defendants deny that plaintiff has been put to great 

expense in procuring medicine and medical and sur- 
19 gical services, supplies and treatments, in endeavor¬ 
ing to be cured of his said alleged injuries 

4. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and confined to his 
bed and house for a long space of time, or incapacitated 
from attending to his alleged duties and from earning a 
livelihood, or that he is in any manner suffering permanent 
injury by reason of said alleged injuries. 

5. For a further plea to said declaration, defendants say 
that the supposed injuries mentioned by plaintiff were 
caused by the negligence and carelessness of hi^ fellow 
servants or employees, in that one of the agents of Robert 
K. Williams, the contractor constructing said bridge, and 
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bv whom plaintiff was also employed, did so carelessly and 
negligently operate a truck operated and maintained by 
said Williams, and failed to keep same under proper con¬ 
trol when he saw or could have seen the danger of a colli¬ 
sion in time to prevent it, and caused said truck to collide 
with the automobile of the defendants, and caused said 
defendants’ automobile to be forced in and upon the said 
work platform where plaintiff was standing. 

6. For a further plea defendants say that the supposed 
injuries mentioned by plaintiff in his said declaration were 
caused by the carelessness and negligence of one Robert K. 
Williams, a contractor, who was engaged in building or re¬ 
pairing said concrete bridge, and who caused to be built 
said work platform, and said by path or temporary road 
way over which the automobile of defendants was being 
operated and did cause said by pass or temporary road 
way to be obstructed by a pile of gravel, without leaving 
sufficient space for north bound traffic, and did 
20 cause to be operated thereon in a southerly direction 
a truck which said Williams was using in said con¬ 
struction work, and said truck was so carelessly and negli¬ 
gently operated I in that it failed to stop in order to avoid a 
collision and did collide with the automobile of the defend¬ 
ants and did force said automobile of defendants in and 
upon said work platform, by reason of the fact that the 
guard rail or railing had been removed bv said contractor 
from along said work platform. 

HARRY F. KENNEDY, 
FREDERICK G. DUVALL, 

Attorneys for Defendants. 

Memorandum. 

Februarv 9, 1933.—Verdict for defendant bv direction of 
Court. 

Supreme Court of the District of Columbia. 

Thursday, February 16, 1933. 

Session resumed pursuant to adjournment, Hon James 
M. Proctor, Justice, presiding. 

#****■*# 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 


SAMUEL RUBENSTEIN ET AL. 


17 


Wherefore it is considered that plaintiff take nothing by 
this action that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense to 
be taxed by the clerk and have execution thereof. 

21 Tuesday, February 28, 1933. 

Session resumed pursuant to adjournment, lion. Joseph 
W. Cox, Justice, presiding. 

#*«*#** 

Comes now the plaintiff by his attorney of record and 
notes an appeal to the Court of Appeals of this District 
from the judgment entered herein on the 16th da^ of Febru¬ 
ary, 1933; whereupon, an undertaking to act as cost bond 
is hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) ca^h with the 
clerk in lieu thereof. 

Memorandum. 

March 11, 1933.—Undertaking on appeal approved and 
filed. 

22 Assignment of Errors. 

I 

Filed February 27, 1933. j 

* # * * * # | # 

Come now the plaintiffs in the above-entitled | cases, by 

their Attorneys, and having duly noted an appeal to the 
Court of Appeals from the Judgments herein,) as their 
Assignment of Errors committed by the Trial Court, says 
that the Court erred in the following particulars j 

1. In sustaining defendant’s Motion for a directed ver¬ 
dict at the conclusion of the plaintiffs’ cases. 

2. In holding that the evidence in these cased was not 
sufficient to establish the relationship of principal knd agent 
or Master and Servant, under the laws of the i State of 
Virginia. 

3. In holding that the ‘ ‘ Family Purpose ’ ’ doctrine is not 
recognized in the State of Virginia. 

4. In refusing to hold that the “Family Purpose” doc¬ 
trine, as recognized by the State of Virginia, applied to 
these cases. 
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5. In refusing in evidence the Pleas of defendant, filed in 
the Supreme Court, and the Brief filed by defendant in 
the Court of Appeals of the District of Columbia, on 
March 6th, 1931. 

THOMAS A. WILLIAMS, 
ALBERT D. ESHER, 

Attorneys for Plaintiffs. 

Service of copy of above acknowledged this 27 day of 
February, 1933, without waiving my right to object or 
move to strike. 

HENRY I. QUINN, 
Attorney for Defendant. 

23 Memorandum. 

March 10, 1933.—Proposed Bill of Exceptions filed. 

Supreme Court of the District of Columbia. 

Monday, April 10, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

******* 

Come now the parties hereto, in each of the above- 
entitled causes, by their respective attorneys of record; 
and, thereupon, the plaintiff in each of the said causes, sub¬ 
mits to the Court his/her Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

Designation of Record. 

% 

Filed February 27, 1933. 
******* 

The Clerk of the Court will please prepare a Record in 
the above-entitled cases for the Court of Appeals and in¬ 
clude therein the following: 

1. Original Declarations. 

2. Amendment to Declaration. 

3. Pleas. 
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4. Verdict and Judgments for defendant. 

5. Appeal from Judgments and Order fixing undertak¬ 
ings for costs on appeal. 

6. Assignment of Errors. 

7. Memo, of filing undertakings for costs. 

24 8. This Designation of Record. | 

THOMAS A. WILLIAMS, 
ALBERT D. ESHERj 

Attorneys for Plaintiffs. 

■ 

Service of copy of above Order and Designation of 
Record acknowledged this 27th day of February, 1933, 
without waiving any rights to object to and move to strike. 

HENRY I. QUiNN, 
Attorney for Defendant. 

25 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 24, both inclusive, tol be a true 
and correct transcript of the record, according| to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 73338 at Law, wherein Robert 
K. Williams is Plaintiff and Samuel Rubenstein aijid Pauline 
Rubenstein are Defendants; in cause No. 7333^ at Law, 
wherein Florence E. Myers is Plaintiff and Samuel Ruben¬ 
stein and Pauline Rubenstein are Defendants an^l in cause 
No. 73340 at Law, wherein John Myers is Plaintiff and 
Samuel Rubenstein and Pauline Rubenstein ar^ Defend¬ 
ants, as the same remain upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my pame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of June, 1933. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAlM, 

! Clerk . 
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26 Filed Mar. 10, 1933. 

N. 87, P. 144. 

In the Supreme Court of the District of Columbia. 

No. 73338, No. 73339, No. 73340. 

Robert K. Williams, Plaintiff, 

vs. 

Samuel Rubenstein, Defendant. 

Florence E. Myers, Plaintiff, 

vs. 

Samuel Rubenstein, Defendant. 

John Myers, Plaintiff, 
vs. 

Samuel Rubenstein, Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled causes, having 
been consolidated for trial, came on for trial before Mr. 
Justice Proctor and a Jury on the 6th day of February, 
1933, and were concluded on the 9th day of February, 1933, 
the plaintiffs being represented by Messrs Thomas A. Wil¬ 
liams and Albert D. Esher and the defendant by Mr. Henry 
I. Quinn. 

The following proceedings were had: 

The plaintiffs to maintain the issues on their part joined, 
called one Pauline Rubenstein, who testified substantially 
as follows: 

That she is the wife of the defendant Samuel Rubenstein 
and was driving the car on the 6th day of November 1926, 
at the time of the accident; that she was on her way back 
from Camp Humphries and her son, David Rubenstein and 
a friend, Mrs. Witkowski and her daughter were in the car 
with them; that when she testified in this case in March 
1930 her husband the defendant here was present in 

27 court; witness denied that on the former trial of 
this case, in March, 1930 she had testified that the 
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automobile in question was owned by her husband; that 
she was driving said automobile with his permission and 
consent; that she was accustomed to driving this automo¬ 
bile with the permission and consent of her husband about 
Washington and the surrounding territory and that the 
automobile in question was purchased and own^d and used 
by her and her husband as the family car. On t\\e contrary, 
witness testified (at this trial) that the automobile was not 
owned by her husband but belonged to the plant and when 
asked if she had driven the car from time to ti^ne, witness 
replied: “Whenever the plant could spare it”;j that after 
Counsel for the plaintiffs announced to the Court that they 
had been taken by surprise by the witness, th^ following 
occurred: 

“The Court: Of course, Mr. Williams, if you should show 
she testified differently, that is not affirmative proof of 
anything. ’ ’ 

“Mr. Williams: But the record is a verity, ^he record 
certified by Mr. Justice Bailey.” 

“Mr. Quinn: It is no record of this Court.” 

The Court: “No, it is merely the resume of the testi¬ 
mony.” 

Mr. Williams: “It is a Bill of Exceptions.” 

The Court: “No.” 

Mr. Quinn: “He makes up a Bill of Exceptions and it 
is referred to the Court of Appeals.” 

The Court: “What is the situation concerning that kind 
of a Bill?” 

Mr. Quinn: “This witness testified that heb husband 
owned the car and that she was driving it that day with his 
permission and that she had been to Ft. Humphrey’s and 
was on the way back when the accident happened^ and that 
is all.” 

The Court: “I will allow you to cross examine )mr.” 

That then and thereupon the following occurred: 

“Q. Don’t you remember testifying that your husband 
was the owner of the automobile at the time you were 
28 driving it at that time? A. I could not dq so.” 

“Q. At the time of the accident? A. I could not 
do so because they never owned the car, the car belonged to 
the plant. ’ ’ j 
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Witness again denied that her husband was the owner 
of the car at the time of the accident and stated she could 
not possibly make the statement that her husband was the 
owner of the car at the time of the accident; the car was 
purchased in 1926, the year of the accident. That then 
and thereupon the following occurred: 

“Q. Mrs. Rubenstein, do you remember testifying be¬ 
fore and saying anything at all about the fact that the car 
was purchased by the plant or firm, as you call it! A. I 
cannot remember that.” 

“Q. Don’t you know, as a matter of fact, that question 
was not brought up, that you did not make any statement 
about the firm! A. I don’t remember.” 

To which question objection of defendant was sustained 
and plaintiffs allowed an exception. 

Witness drove the car around Washington when she was 
in the city but seldom outside of Washington. 

Cross-examination: 

Witness always asked permission of the firm and then 
her husband before she drove the car. 

29 And thereupon, to further maintain the issues on 
their part joined the plaintiffs called as a witness one 
C. B. Kinnier, who testified substantially as follows: 

That in 1926 he was resident engineer for the Virginia 
State Highway Department, and was in charge, represent¬ 
ing the state, of the construction of the Hunting Creek 
Bridge and was present on said bridge at the time this 
accident occurred; witness, Mr. Williams, and the inspector 
on the bridge, were standing on the work platform, con¬ 
versing together, Mr. Williams had turned to say some¬ 
thing to the hoisting engineer and just at that time witness 
saw the automobile turn in toward them; witness shouted 
to them to jump; witness jumped back as did Air. Ramsey, 
the inspector; this automobile struck Mr. Williams and also 
Mr. and Mrs. Myers, who were likewise standing on the 
work platform; the automobile ran over Mrs. Myers and it 
had to be lifted from her; Mr. Myers was knocked down, 
witness was looking for Mr. Williams who had been 
knocked out of his sight; there was a guard rail around the 
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edge of the bridge; when the automobile caine through 
there, it took part of the guard rail with it ancjl ran into a 
coal pile, just north of the hoisting engine, aiiid stopped; 
the three injured persons whe re placed in car^ and taken 
to the Alexandria hospital; there w r as no material of any 
kind on the by-pass; it was the duty of witness and also 
the duty of the inspector to see that this by-pass, or drive¬ 
way was kept free of material; Mr. Williams was off the 
job for some time after the accident and when he returned 
to the job he limped and could not move around as he had 
before the accident; Mr. Williams had to emplojy a man to 
take his place after the accident; the temporary driveway 
was constructed according to the sketch and drawing and 
specifications and was approved and accepted b^ the state. 

Cross-examination: | 

The automobile came north and there w r as a guard rail 
along the by-pass or driveway; the worlt platform 
30 was possibly a few inches higher or lowejr than the 
bridge;the automobile was about thirty feet from wit¬ 
ness when he first noticed it and witness had to [jump back 
several feet to get out of the w T ay of the car; witness saw the 
car before it hit the rail; when the car hit the rail it tore 
down probablv fortv or tliirtv feet of the rail; the automo- 
bile w T as going closer to fifteen miles an hour than ten miles 
an hour; witness measured the by-pass or roadway and it 
was eighteen feet wide at every point; witness did not see 
a truck go down the road shortly before the acqident nor 
see anything that might have caused the autojnobile to 
change its direction. 

And thereupon, to further maintain the issues on their 
part joined, the plaintiffs called as a witness one of the 
plaintiffs, Robert K. Williams, who testified substantially 
as follow’s: 

That he resides in Richmond, Virginia, and at the time 
of the accident complained of was a general contractor and 
bridge builder; that he was constructing the Hunting Creek 
Bridge, just south of Alexandria, Virginia, under contract 
with the Virginia State Highway Department; that the 
accident happened on November 6th, 1926, Saturday, be¬ 
tween the hours of three and four o’clock in the arternoon; 
witness, Mr. Kinnier and Mr. Ramsey w r ere standing in a 
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triangular shape on the work platform discussing the work; 
witness turned around to give some instructions to his 
hoisting engineer when he heard someone shout “lookout” 
and witness looked up just in time to see a large car bear¬ 
ing down upon him; he was directly in the center line of the 
path of this car; the feeling that witness had at that time 
was just as though you were standing on a railroad track 
and a big engine was coming right toward you and he only 
had time to throw up his arm and the car struck him and 
knocked him down; in attempting to arise the car then 
caught witness just across the hips and pushed him for¬ 
ward into a pile of cinders; that is all that witness can 
remember; the driveway and the work platform was the 
same elevation the driveway was eighteen feet wide, a 
two way traffic lane; there were specifications and a 
31 sketched drawing drawn up as to how the driveway 
should be constructed; this driveway was accepted 
and paid for by the state; this driveway had a wheel guard 
down at the bottom of the floor of the driveway, a six by six 
wheel guard, that attached to that wheel guard was a rail 
possibly three feet high the guard rail was a timber six 
inches by six inches, around the length of this driveway, 
exactly like a concrete curb in the city on the street, if the 
wheel of an automobile hit it, not going very fast, it would 
deflect it enough so the parties would stay within their 
area; this guard rail was bolted down; witness had one 
small Ford work truck that was used to carry forms from 
the lumber yard onto the bridge; the lumber yard was two 
hundred and fifty or three hundred yards from the bridge 
toward Alexandria, and the truck was at the lumber yard 
at the time of the accident; witness was getting ready to 
knock off for the day; as a result of the accident witness 
was bruised all over from his heels to the top of his head; 
also a cut on his cheek; a cartilege was torn loose from 
the breastbone, a very serious injury that has never left 
witness; witness had trouble with his left arm for a num¬ 
ber of years; his entire body, legs, and muscles were torn; 
ankles were bruised and swollen to about twice their nor¬ 
mal size and witness had an injury to his back up near the 
shoulder and it has bothered him ever since and makes it 
difficult to move his head freely and when he turns his 
head at all it is painful; witness’s back pains him two or 
three inches below the base of his neck; the left leg still 
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bothers witness and at times he has no control, over his 
left foot; not all the time, but at times; Dr. Warfield, of 
Alexandria, Virginia, treated witness immediately after the 
accident, throughout the afternoon and night and the next 
day he was taken to Richmond, Virginia, anq treated by 
Dr. Grove-Hagan for a period of about ten ddvs; witness 
then came back to Alexandria and would go down on the 
bridge job as often as he could but he was not able to get 
around sufficiently to be of much good; injuries to his legs 
and ankles were so painful and swollen; Dr. Warfield 

would treat witness when he was in Alexandria 
32 these treatments lasted for a period of t wo or three 

months, but not every dav; Dr. Grove-Hagan also 
treated witness; also Dr. Gallant of Richmond, Virginia; 
also treated witness; a Mr. White was employe):! as super¬ 
intendent on the job at $250.00 per month, straight time, 
from the time of the injury until the latter part of February 
and from then until April a Mr. Stevens was employed as 
superintendent at $50.00 per week; since sustaining the 
injuries plaintiff has not been able to carry on h s business 
of bridge building or of general contractor; in bridge 
building it takes one sure of foot, nimble and active and 
the injuries sustained prevented the plaintiff continuing in 
this business and he had to give it up; headaches and sleep¬ 
lessness and loss of weight followed the accident any exer¬ 
cise of any duration causes plaintiff’s ankles to swell 
over the sides of his shoes and to pain him; that he suffered 
from his nerves, he did not know what nerves were before 
the accident; he was not able to use his arm, a numbness in 
his arm, for two or three years; there was no material 
of any kind, or hose, iron or rubber on the driveway at 
the time of the accident; it was the duty of Mr. Ramsey the 
inspector; Mr. Kinnier, the resident engineer, and plaintiff 
to see to it that the driveway was kept clean; tjhis drive¬ 
way was built to take care of traffic temporarily while the 
bridge was being constructed. 

Cross-examination: 

Witness knows that Mr. Snoots is a police office^* in Alex¬ 
andria, Virginia; he does not know Mr. Snoots) he went 
to police headquarters and stated he did not \yant Mrs. 
Rubenstein fined; he did not say it was an unavoidable 
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accident; about a week or ten days after the accident the 
plaintiff went to the job; he would go to the job and then 
go back to Alexandria and lie down; plaintiff stayed on 
the job an hour or two the first day he returned to the 
bridge; while in Alexandria he would go down every day; 
he was in Alexandria two or three days and would then go 
back to Richmond, Virginia, for a few days or a 
33 week; after the accident he was in Richmond most 
of the time he could not give the job the proper at¬ 
tention and had to give some one his place; plaintiff was 
awarded another contract bv the State Highwav Commis- 
sion of the State of Virginia for eighty some thousand 
dollars in February or March, but he was not on this job 
as much as three days at a time; the work on the Hunting 
Creek Bridge job was supposed to have been finished De¬ 
cember 1st; before the accident, Mr. White, was employed 
at a carpenter’s wage of 6(V per hour, to keep him em¬ 
ployed; he had twenty-five years’ experience at bridge con¬ 
struction and he had before worked for plaintiff as superin¬ 
tendent ; after the accident; Mr. White was placed in charge 
of the job as superintendent; after February Mr. White 
was also employed as superintendent on the other contract 
job awarded plaintiff at Smithfield, Virginia; and Mr. 
Stephens an engineer, was employed to finish the Hunting 
Creek Bridge job; the by-pass intersected the old bridge 
and this by-pass or driveway was a uniform curve; plaintiff 
sketched the bridge job or by-pass or driveway on the black¬ 
board and explained to the court and jury; plaintiff did not 
see any material or so forth on the by-pass or driveway the 
dav of the accident and did not notice anv traffic on the 
drivewav the time of the accident ; the Yard was located 
two hundred and fiftv vards from the bridge toward Alex- 
andria; the truck was at the Yard at the time of the acci¬ 
dent there was a section of the hand rail of about four feet 
cut out to allow workmen onto the work platform, which 
opening was a little south of where plaintiff was standing 
on the work platform at the time of accident; he did not 
see the Rubenstein automobile until it was upon him; six 
or eight feet away; the wheel guard or guard rail was on 
both sides of the by-pass or driveway, like a curb on a 
street and six inches high; plaintiff was knocked uncon- 
s-ious and was taken to Alexandria for treatment; he re¬ 
gained consciousness on the way to Alexandria; Dr. War- 
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field, treated him that afternoon and night gnd the next 
day he was taken to Richmond in his <|>wn automo- 
34 bile, which) was driven by Everett Kelly; plaintiff 
was confined to his bed — Richmond for a whole week; 
plaintiff drove his car back to Alexandria and would drive 
to the job; a section of the guard rail and hand rail would 
be taken away to permit truck to deposit lurhber or ma¬ 
terial on the work platform; the truck would back com¬ 
pletely off the by-pass or driveway onto the old bridge 
which was the work platform; no portion of this rail was 
down at the time of the accident. 

The plaintiffs, to further maintain the issue o|i their part 
joined, called as a witness one Dr. J. A. Gallant, who tes¬ 
tified substantiallv as follows: 

That he is a practicing physician of Richmond, Virginia 
and examined Robert K. Williams about three months ago 
and subsequently two or three times; Mr. Williams com- 
pHaned of a sore spot on the right side of his chest near 
the mid-line; of swellling of both ankles on the least exer¬ 
tion; a neurotic of the knee for the past four or five years, 
a cut below the eye; the examination disclosed]a scar be¬ 
neath the right eye; stiff neck; a lump in the region of the 
ilio-cervical vertebrae; tender area in chest in thef neighbor¬ 
hood of the second, third and fourth cratilages, which was 
definitely enlarged; a definite thickening of the chest wall 
and a thickened area in the region of the external malleo- 
sus; that is, the bone which is on the outside of the leg (in¬ 
dicating), the end of the short bone in the ankle, a thicken¬ 
ing of the tissues, around the ankle, the conditions existing 
as a result of these injuries are permanent ; that there is 
an arthritic condition in back of neck, which is also per¬ 
manent. 

And next the plaintiffs, to further maintain the issues 
on their part joined, read the deposition of Dr. N. Grove 
Hagan, who testified substantially as follows: 

That he has been practicing medicine since 191(1) in Rich¬ 
mond, Virginia; that he examined Robert K. Williams one 
of the plaintiffs in this case, on November 7th, 1926, at the 
latter’s home, three one o one (3101) Laml]) avenue, 
35 Richmond, Virginia, and found many contusions and 
lacerations on his right cheek; both legs ^nd hips 
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were lacerated and swol-en and contused, and patient com¬ 
plained of much pain and soreness in the calves of his legs; 
swelling and feeling of oppression of the chest; the condi¬ 
tion of the chest was rather serious and X-ray pictures 
were taken; that witness has examined Williams, several 
times since; the soreness in the chest persisted especially 
in the right side; it has been more or less sore all of the 
time and excessive exercise and exertion seem to increase 
the soreness; the front part of the chest was injured and 
perhaps a juncture of the cartilage with the bone; this 
soreness was present a day or two ago when I examined 
him; Williams complained bitterly for a long time, months 
and months, of that soreness in his legs; Witness had not 
figured up the amount of his bill to date. 

And thereupon, to further maintain the issues on their 
part joined, the plaintiffs called as a witness one of the 
plaintiffs, John Myers, who gave testimony as follows: 

That he is plaintiff in one of these cases and the hus¬ 
band of Florence E. Myers, also one of the plaintiffs in 
one of these cases; that he was employed on the Hunting 
Creek Bridge construction job by plaintiff Robert K. Wil¬ 
liams, as a fireman: on Saturday, November 6th, 1926, 
he was standing on the work platform inside the guard 
rail with his wife who had come to the job to get from 
him marketing money; that an automobile broke through 
the guard rail and struck witness and his wife: the wife 
of witness was under the left front wheel of the automo¬ 
bile lying fiat in a pile of coal: it was a Buick sedan and 
was being driven bv Mrs. Pauline Rubenstein; the left 
leg of witness was all cut from ankle to hip; his right arm 
bruised and cut; lower back also injured; after the acci¬ 
dent he was taken to the Alexandria hospital where he 
was treated; that as a result of his injuries, witness was 
out of work a little over two months; Dr. Warfield treated 
witness and his wife; Dr. Warfield is now dead; 
36 witness could not work because his back would not 
permit it; Dr. Warfield charged to witness $60.00 
for treating him and $160.00 for treating his wife; witness 
was earning $25 per week; witness was out of work nearly 
three months; knee of witness gives way on him even 
now; witness could not use his right arm; that he did 
not see the automobile before it hit him and his wife; 
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that they were facing in the opposite direction; Messrs. 
Williams, Ramsey and Kinnier were standing near wit¬ 
ness and his wife just before the accident; that there was 
no debris, hose, material or anything on the by-pass or 
driveway; the automobile carried the guard rail with it and 
that portion of the guard rail hit witness; tha|t there was 
no traffic there at the time; the hoisting engijne was the 
only thing that stopped the automobile from going into 
the river; the right front wheel struck the hoisting engine; 
that the Williams truck was up at the Yard at the time; 
when he first saw his wife after the accident, she was under 
the left front wheel of the automobile and eight or nine 
men were lifting it off of her. 

i 

Cross-examination: 

That he could not go out to make a living and was not 
able to do anything; witness went to police court with his 
wife; before the accident the witness was putting out the 
fire in the boiler and had left the platform on which had 
rested the hoisting engine about five minutes before the 
accident occurred; that there was no gravel, coal or other 
material on the driveway or by-pass. 

That then and thereupon counsel for the respective par¬ 
ties agreed that if Mr. Justice Jennings Bailey,, who pre¬ 
sided at the former trial of these causes was present in 
court as a witness for the plaintiffs, lie would testify sub¬ 
stantially that Mrs. Pauline Rubenstein, in her direct tes¬ 
timony when called as a witness for the plaintiffs, testified 
as follows: 

* * That she was accustomed to driving this au¬ 

tomobile with the permission and consent of her husband 
about Washington and the surrounding | territory 
37 and that the automobile in question was purchased 
and owned and used by her and her husband as the 
family car. * * *” 

i 

That then and thereupon a part or portion of an Affi¬ 
davit of Mrs. Pauline Rubenstein, filed in these causes in 
support of the Motion for a New Trial, germam to the 
point in issue, was read by the Court to the Jury, as 
f ollows: 
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“ Pauline Rubenstein, after being first duly sworn, on 
oath deposes and says that she is the wife of defendant 
named in the above causes, and was driving the car of 
defendant at the time of the accident of which plaintiffs 
complained. * * * ” 

The plaintiffs, to further maintain the issue on their 
part joined, called as a witness one Walter Duffy, who 
testified substantiallv as follows: 

That he is vice president of Stanley H. Horner, Inc., 
Buick automobile representatives in Washington and that 
he was under subpoena duces tecum to bring the record 
of his firm of the purchase of a Buick sedan by Samuel 
Rubenstein: said record shows that on August 5th, 1926, 
Samuel Rubenstein purchased of witness’ firm a Buick 
seven passenger sedan, twenty-seven model; engine Xo. 
1,717,129; the purchase price of the automobile was 
$2,215.00. 

Cross-examination : 

Witness had no personal knowledge of the transaction; 
witness had reason to believe that the second hand car on 
which was allowed $225 in trade was not owned by the 
Rubenstein Cleaning Company; that he was with Horner 
Company at theitime: the purchase price of the new Buick 
was $2,215.00 and the $1.00 extra was for automobile tags; 
the application for tags is usually signed by the purchaser; 
there was no title law in the District of Columbia at the 
time. 

38 That then and thereupon, to further maintain the 
issues on their part joined, the plaintiffs called as a 
witness Albert D. Esher, who testified substantially as fol¬ 
lows: 

That he is an Attorney-af/-Law, practicing in the City 
of Washington, and was of Counsel in these cases which 
were tried before Mr. Justice Bailey in the Supreme Court 
of the District.of Columbia, in March, 1930; that Mr. Harry 
F. Kennedy was then Counsel of Record and appeared as 
Counsel for the Defendants at said trial; that Mr. Kennedv 
made an admission at the Bar of this Court as to the pur¬ 
pose and use of the automobile in question. 
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That then and thereupon the following occur-ed: 

Mr. Quinn: “We object.’’ j 

The Court: “What is your purpose here?” 

Mr. Williams: “My purpose is to affirmatively prove the 
admission at the Bar of this Court bv defendant, bv his 
Counsel, that the car was a family purpose car|” 

The Court: “How do you propose to prove that?” 

Mr. Williams: “Bv Mr. Albert D. Esher, Counsel of 
Record and present at the previous trial.” 

The Court: “Testifying to what?” 

Mr. Williams: “Testifying to those facts.” 

The Court: “I am going to sustain the objection. 

To which ruling of the Court exception was duly noted. 

39 The plaintiffs, to further maintain ^he issues, 
called one Everett Kelly, who testified substantially 
as follows: ! 

That he resides at 332 North Columbia Street, Alexan¬ 
dria, Virginia, that he knows the plaintiff Robert K. Wil¬ 
liams who roomed and boarded at his house during the 
construction of the Hunting Creek Bridge; at the time, 
witness was a clerk in the accounting office of the R. F. & P. 
Railroad Company, and worked on the side selling Tri-Co. 
radiator covers; as the result of a “Tip” witness went to 
see Mr. Samuel Rubenstein to see if he was interested in 
radiator covers for his home; witness first talked to the 
brother of the defendant who maintains a shop iiji the 1700 
block of King Street, Alexandria, Va. that defendant 
Samuel Rubenstein then came up; witness asked brother 
of the defendant if he was the Rubenstein who had hit Mr. 
Williams in Alexandria and he told witness that he was not 
the one but that it was his brother’s car; defendant Samuel 
Rubenstein then said it was the family car or his car; 
defendant said it was the family car; defendant did not 
purchase any radiator covers. | 

Cross-examination: 

I 

Witness saw defendant some time after the accident but 
did not remember the date; the conversation took place at 
the place of business on 23rd street, a cleaning and press¬ 
ing place but did not know the name of the place witness 
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asked the brother of the defendant: “Are vou anv relation 

•/ * 

to the Rubenstein that hit Mr. Williams?” and he said: 
“Yes, that is my brother that owned the car”; that then 
defendant Samuel Rubenstein came up and he said it was 
his car, the family car; witness simply asked who owned 
the car; witness has never seen the car and witness only 
went there to find out if tliev were interested in radiator 
covers; witness' asked about the car because he knew a 
Rubenstein lmd hit Mr. Williams. 

40 And thereupon, to further maintain the issues on 
their part joined, the plaintiffs called as a witness 
one of the plaintiffs, Florence E. Myers, who testified sub- 
stantiallv as follows: 

That she is the wife of John Myers and a plaintiff in 
these causes; that she came from her home the day of the 
accident to the bridge to get some marketing money from 
her husband, plaintiff John Myers, who was employed on 
the bridge job; witness was facing toward Alexandria and 
was knocked down; that she was knocked unconscious and 
came to in the hospital in Alexandria, Virginia; that her 
left leg was cut, bruised and black and blue from her hip 
all the way down to her foot; her left arm from her shoulder 
down and her shoulder cut and bruised, black and blue; 
she suffered injury to her neck and suffers with it right 
now; and suffers from injury to her back right now, and 
is nervous; her breast was injured and swollen to twice 
its size; Dr. Warfield treated her at the Alexandria 
hospital; that she was confined to her home for three 
months; Dr. Warfield, who is now dead, treated her every 
dav for about three months; after that he treated her everv 
other dav for about three months; she could not do her 
house work during this six months; that she has pains in 
her left leg from the hip all the way down to her toes and 
pains in her left arm all the way down to her fingers and 
her back aches at time so much that she does not know 
what to do, especially in damp weather and these aches 
and pains have continued ever since the accident; her back 
aches right across her hips and she has a lot of headaches; 
before the accident, witness was well and strong and did 
not have any aches or pains; witness walked up the drive- 
wav on her way to meet her husband and there was nothing 
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on the by-pass or driveway, no coal, gravel, ^ub-er hose, 
or iron pipe or hose there; witness had to stocip under the 


hand rail to get onto the work platform and |was talking 
to her husband just a short time when the accident hap¬ 
pened; that she is nervous and shaky since the accident; her 
leg w^as stiff for a long time after the accident and caused 
her to limp when walking, w T hich kept up for above five 
months. 

41 Cross-examination: 

That she was unconscious when taken away from the 
bridge to the hospital and did not hear any conversation; 
she was in bed for three months and did not testify in 
Police Court; her husband was in Police Court but not 
witness. 


Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as a witness one David W^rth Penn, 
who testified substantially as follows: 


That he is a mechanic and worked on the Hunting Creek 
Bridge job; the day of the accident, he was in the tool 
house, which was between five hundred and seve^i hundred 
feet from the bridge, toward Alexandria; a comfnotion on 
the outside first attracted his attention and he tan out to 
see what was going on; he saw Mr. Lloyd bringing Mr. 
Williams off the temporary bridge; he saw the automobile 
up there and several men were around it; the truck -was at 
the material yard at the time of the accident, which yard 
is north of the tool shop, further away from the bridge than 
the tool shop; there was nothing on the bv-pass or drive¬ 
way; material w*as kept on the work platform and none 
w r as on the drivew T ay; the elevation of the work platform 
and the bridge v r as the same level; there w r as a g|uard rail 
and a hand rail on the driveway; the guard rail could be 
likened to the curb on a street w T ith a hand rail above it; 
the hand rail was attached to the guard rail and \|as about 
three or four feet high; the by-pass or driveway w^as 
eighteen feet w T ide; it was vfide enough for two way traffic 
and witness has seen traffic going tw^o ways eveyy day. 

5—5992a 


34 


ROBERT K. WILLIAMS ET AL. VS. 


Cross-examination: 

The truck was being loaded with lumber at the yard; 
the truck would be loaded late in the afternoon and brought 
down to the bridge the next morning; the hoisting engine 
was setting on the falsework of the bridge, right beside the 
work platform; a small portion of the hand rail in the 
center of the work platform was down; the truck 
42 would back onto the work platform and the wheel 
guard and hand rail would be taken down to permit 
this; the wheel guard was toe-nailed to the floor; after a 
truck had unloaded, the wheel guard or guard rail and 
the hand rail would be replaced and fastened in place; as 
a general rule, whoever was in charge on the work plat¬ 
form would replace the guard rail and the hand rail; the 
guard rail was always put back, sometimes the hand rail 
was not; gravel and material were delivered to the job 
the days we were pouring concrete. 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as a witness one Calvin Durham, who 
testified substantially as follows: that he was employed on 
the bridge job the day Mr. Williams and Mr. & Mrs. Myers 
were hurt; he was at the yard at the time of the accident 
loading forms on the truck; there was only one Ford truck 
on the job. 

Cross-examination: 

There had not been any other trucks hauling materials to 
the job for a week before the accident; the Ford truck was 
used to haul forms and no other material; the week before 
the accident we were building forms and fixing to pour 
concrete. 

Thereupon the plaintiffs, to further maintain the issues 
on their part joined, called as a witness one Matthew L. 
Lloyd, who testified substantially as follows: 

That he resides at Rockville, Virginia; that he is now 
engaged in farming and in November 1926, he was employed 
on the Hunting Creek Bridge job; that he worked on bridges 
for three years; the accident happened about 3:00 P. M. in 
the afternoon, Saturday, November 6th, 1926; the by-pass 
or driveway was wide enough for two cars to pass; busses 


SAMUEL RUBENSTEIN ET AL. 


35 


went over there regularly; there was no gravel, sand, pipe, 
or rubber hose on the driveway the day of the injury; he 
saw the automobile knock Mr. Williams dowi^ the second 
time on the work platform, which was next to the 
43 new bridge; he caught Mr. Williams to k^ep him from 
falling into a hole; witness had just com^ out of this 
hole; the hole was where they had excavated!to put in a 
footing; witness heard a woman scream and he went to the 
assistance of Mr. Williams and did not see Mr. and Mrs. 
Myers; it was a clear and dry day; there was a wheel guard 
around the driveway six inches by six inches!; the wheel 
guard and hand rail would be removed to pernlit trucks to 
back onto the work platform; the truck would b*jck onto this 
platform and dump material; at no time was any pipe, hose 
or material on the driveway; it was the duty of every man 
on the job to see to it that nothing was on the ^riveway; a 
gang of men were lifting the front part of the automobile 
up; the truck was at the yard, about three hundred yards 
away, at the time of the accident ; the drivewalv had easy 
turns; we had to put the handrail back after the accident 
where it was knocked down; Penn and witnesjs took Mr. 
Williams to Dr. Warfield’s office in Alexandria!; Mr. Wil¬ 
liams was away from the job sometime; when he Returned he 
did not stay on the job as he usually had done, and he com¬ 
plained of one of his legs. 

Cross-examination: 

i 

Witness did all kinds of work during the week ^n building 
the bridge; carpenters from Alexandria built the forms; 
when pouring concrete we had all the ingredients on the 
job, but no material was kept on the job; it was dumped 
on the platform to be mixed; the job was about half finished 
at the time of the accident; witness and laborers yere down 
in the hole cleaning the mud out to put in forms and had 
been in that particular hole about ten days or tVo weeks; 
the hand rail was nailed to the wheel guard when a truck 
was not on the work platform; the wheel guard was nailed 
down with heavy spikes and this wheel guard wasi taken up 
each time we wanted to back a truck onto the y r ork plat¬ 
form; while unloading a man would guard the opening; 
John Myers was working on the job but witness c|id not re¬ 
call seeing him the day of the accident. 
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44 That then and thereupon the plaintiffs offered in 
evidence the original Pleas of the defendant, to which 

offer objection was made by defendant, which objection was 
sustained and exception noted by plaintiffs. 

Thereupon the plaintiffs, to maintain the issues on their 

part joined, called one Edward R. Deane, who testified sub- 

stantiallv as follows: 

•> 

That he is Title examiner and custodian of records. De¬ 
partment of Vehicles and Traffic of the District of Colum¬ 
bia; that he was under subpoena duces tecum, responding 
for Mr. L. P. C. Roberts and had with him certain records of 
the traffic bureau of the District of Columbia, being an ap¬ 
plication for a set of automobile tags for an automobile, 
issued in the name of Samuel Rubenstein for a Buick sedan, 
engine No. 1717129; the car was purchased new on August 
5th, 1926 by Samuel Rubenstein; the record shows this car 
was transferred on an Auburn car and the Auburn car was 
purchased in the name of Samuel Rubenstein. 

Cross-examination: 

There was no title law in the District of Columbia in 1926; 
the law went into effect in July 1931. 

45 That then and thereupon the Brief of Appellant in 
the Court of Appeals in the case (Defendant here) 

in which he admitted ownership of the automobile in ques¬ 
tion, was offered in evidence by plaintiffs. Objection was 
made to this offer by defendant and this objection was 
sustained and an exception noted. 

Whereupon the plaintiffs announced their cases closed. 

Whereupon Counsel for the defendant moved the Court 
to direct the jury to return a verdict for the defendant 
for the following reasons: 

(1) Because there was no proof of this car being pur¬ 
chased or used for family purposes. 

(2) Because under the decisions of the Virginia Courts, 
there could be no liability on the part of the defendant. 

(Following discussion of the Motion:) 

The Court: “Without saying what I might think of that 
testimony as a juror, don’t you think it is sufficient to sub¬ 
mit it to them!” 
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Mr. Quinn: “If your Honor lias any doubf about this 
question of the family purpose doctrine, before final dis¬ 
position of this motion I would like to recall this young 
man to the stand long enough for further cross examina¬ 
tion/’ 

The Court: “I will allow you to do that. Is he here?” 

v 

Whereupon Everett Kelly, being recalled by defendant 
for further cross examination, testified substantially as 
follows: 

* I 

That the day he called to see Mr. Rubenst^in on 23rd 
Street, he left a little pamphlet on “Controlling Humidity 
in Your House”, and a little card in connection with the 
radiator business he was interested in, at the place; that 
upon being shown this little pamphlet by Counsel for De¬ 
fendant, witness denied that the brother of defendant had 
written anything on this pamphlet while witness was there; 
he denied he made anv statement to the brother of defend- 
ant that plaintiff, Mrs. Florence E. Myers wa^ flatfooted 
or that plaintiff John Myers had been [discharged 
46 and stated he never knew these people; witness re¬ 
membered the conversation with Mr. Sam|uel Ruben- 
stein and his brother because that was the only time he 
was in conversation with them. 

Whereupon the Court instructed the Jury to Return ver¬ 
dicts in favor of the defendant in each of the three cases. 

An exception was duly noted and notification was given 
of plaintiffs’ intention of appealnig to the Coi^rt of Ap¬ 
peals. 

The foregoing is the substance of all the testimony of¬ 
fered at the trial of the cases. 

Be it further remembered that all of the exceptions set 
out in the foregoing were severally made and Entered at 
the time they severally purport to have been made and 
entered and were duly noted by the Court on its minutes 
at the time; and the plaintiffs move the Court to sign this, 
their Bill of Exceptions, to have the same force pid effect 
as to each and every of the said exceptions, which motion 
is granted; and the Court accordingly signs this, the Plain¬ 
tiffs’ Bill of Exceptions, to have the force and effect as 
aforesaid, now for then, this 10th day of April, 1)933. 

JAMES M. PROCTER, 

nr • 9 
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47 To Henry I. Quinn, Esquire, 

Attorney for defendant, 

* Woodward Building, 

Washington, D. C.: 

Take notice that the Bill of Exceptions in the above en¬ 
titled causes, copy of which is hereto attached, will be sub¬ 
mitted to the Court for approval on Monday, April 10th, 
1933, at ten o’clock A. M. or as soon thereafter as Counsel 
may be heard. 

THOMAS A. WILLIAMS, 

! ALBERT D. ESHER, 

Attorneys for Plaintiffs , 
Chandler Building , Washington, D. C. 

Service of copy of the foregoing Notice of Bill of Excep¬ 
tions acknowledged this 10th day of March, 1933, without 
waiving any rights to move to dismiss appeal for failure 
to complv with Rules of Court with reference to appeals. 

HENRY I. QUINN, 

! Attorney for Defendant. 

[Endorsed:] No. 73338, No. 73339, No. 73340. Robert 
K. Williams, Plaintiff, vs. Samuel Rubenstein, Defendant. 
Florence E. Myers, Plaintiff, vs. Samuel Rubenstein, De¬ 
fendant. John Myers, Plaintiff, vs. Samuel Rubenstein, 
Defendant. Consolidated. Plaintiffs’ Bill of Exceptions. 
Thomas A. Williams, Albert D. Esher, Attorneys for Plain¬ 
tiffs, Chandler Building, Washington, D. C. Filed Mar. 
10,1933. Frank E. Cunningham, Clerk. 

Endorsed on cpver: District of Columbia Supreme Court. 
No. 5992. Robert K. Williams, appellant, vs. Samuel Ru¬ 
benstein et al. No. 5993. Florence E. Myers,-appellant, 
vs. Samuel Rubenstein et al., and No. 5994. John Myers, 
appellant, vs. Samuel Rubenstein et al. Court of Appeals, 
District of Columbia. Filed Jun. 26, 1933. Henry W. 
Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA. 

I 

— 

No. 5992. No. 5993. No. 5994. 

ROBERT K. WILLIAMS, APPELLANT, 

vs. 

SAMUEL RUBENSTEIN, APPELLEE. 

FLORENCE E. MYERS, APPELLANT, 

i 

vs. 

SAMUEL RUBENSTEIN, APPELLEE. 

_ 

JOHN MYERS, APPELLANT, | 

vs. 

SAMUEL RUBENSTEIN, APPELLEE. 

BRIEF FOR APPELLANTS. 

STATEMENT OF CASE. 

These are appeals from judgments of the Supreme 
Court of the District of Columbia entered upon verdicts 
of the jury in three suits for personal injuries sustained by 
appellants because of the negligent operation of an 
automobile owned by appellee, Samuel Rubenstein, and 
operated by his wife—the court directing the jur}t to 
bring in verdicts for defendant. The suits were con¬ 
solidated for trial. One of the appellants, Robert K. 

209-K—1 
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Williams, was a general contractor engaged in construct¬ 
ing the highway bridge over Hunting Creek, just South 
of Alexandria, in the State of Virginia, on November 6th, 
1926, (Rec. pp. 23-24-22). Appellant, John Myers, was 
employed as a workman on the bridge and his wife, 
Florence E. Myers, the other appellant, was there with 
him on personal business (Rec. pp. 2S-32); all of the 
appellants together with a Mr. Ramsey, a Bridge 
Inspector for the State of Virginia, and Mr. Kinnier, 
Virginia State Highway Engineer, were standing off the 
roadway out of the lane of traffic on the bridge, on a work 
platform which adjoined the temporary roadway used 
for automobile traffic during construction of the bridge. 
This platform upon which the appellants were standing 
at the time they were run into and injured by the ap¬ 
pellee's autbmobile was separated from the temporary 
roadway by a guard rail, likened to a street curb (Rec. 
p. 33) and a hand rail as well; the temporary roadway 
was sufficiently wide for two-way traffic and was used 
continuously by the public, including the large Inter¬ 
state buses (Rec. pp. 23-24-2S-33). 

The automobile which ran into and injured the ap¬ 
pellants was owned by the appellee and was operated by 
appellee’s wife and riding with her in the car was ap¬ 
pellee’s son and a friend of the family, Mrs. Ida Wit- 
kowski, and her infant daughter. The automobile was 
being driven under the appellee’s general permission and 
consent and was being used for the pleasure and con¬ 
venience of the appellee’s family at the time, having 
been purchased and used as a family car (Rec. p. 31) 
also (Rec. p. 29). The injuries were caused by the gross 
carelessness and negligence of the driver in driving at 
an excessive rate of speed under the traffic and conditions 
existing and losing control of her car, causing it to leave 


the roadway and crashing through the guard rail and 
hand rail onto the work platform and into appellants 
(Rec. pp. 22-23-24-28-32-34-35)- j 

These suits were originally filed and tried by th^ plain¬ 
tiffs against the defendant, Samuel Rubenstein, pnd his 
wife, Pauline Rubenstein, under the family purpose 
doctrine, and to support that doctrine, at the previous 
trial before Mr. Justice Bailey, plaintiff calleq as a 
witness the then defendant, Pauline Rubensteiq, and 
she testified (Rec. p. 29) “that she was accustonjied to 
driving this automobile with the permission and consent 
of her husband about Washington and the surrounding 
territory, and that the automobile in questiop was 
purchased and owned and used by her and her husband 
as the family car.” And the defense, at said trial before 
Air. Justice Bailey, was not that the car was hot a 
“family purpose” car, or that it was not so beingj used 
at the time; but was, that the truck of the plaintiff 
deflected the automobile driven by Mrs. Rubenstefn by 
colliding with it and thereby putting it out of control 
and one of the plaintiffs caused the accident hirpself. 

Defendant (Appellee here) contended at the previous 
trial that the “family purpose” doctrine did not qpply 
in Virgina. 

In an attempt to get together on the Bill of Exceptions, 
plaintiffs’ Attorney tendered a draft, and defendant’s 
Attorney tendered a draft of proposed Bill of Exceptions; 
the respective Attorneys could not agree on the final 
draft and the Trial Justice instructed the Attorney for 
the defendant to draw up a Bill of Exceptions fori the 
Court’s signature, by including in the same the substance 
of the testimony on behalf of the plaintiffs (to be copied 
from the plaintiffs said draft) and the substance of j the 
testimony offered by the defendant (to be copied from 
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said defendant’s draft) ; and subsequently when the Bill 
of Exceptions was tendered for signature of the Trial 
Justice, the Court assumed that such Bill was in accord¬ 
ance with the Court’s said instructions and signed the 


same. 

When the case came to this Honorable Court, it was 
found that Counsel for defendant had left out of the Bill 
of Exceptions the evidence of “family purpose,” as 
contained in the testimony of witness Mrs. Pauline 
Rubenstein, wife of the defendant Samuel Rubenstein. 

See Certificate of Mr. Justice Jennings Bailey annexed 

to the “Petition for enlargement or Amendment of the 

Bill of Exceptions,” filed in this Court on April 6th, 1932, 

in Cases Nos. 5330, 5331 and 5332. After the record 

had been deleted of the “family purpose” evidence, the 

defendant assumed the position in this court that there 

was no evidence of “family purpose” in the case. See 

page, 5, brief for appellant, cases No. 5330, 5331 and 

5332 of this Honorable Court where counsel for the 

defendant savs: 

%/ 

“The above assignments of error present for 
the consideration of this court but one proposition; 
viz, was the family purpose doctrine applicable to 
the facts of this caseT’ 


At the last trial of these cases, the plaintiffs called said 
Mrs. Pauline Rubenstein, wife of the defendant, as a 
witness, as was done in the previous cases. She pro¬ 
ceeded to deny—see page 20 of the record, that she had 
testified that the automobile in question was owned by 
her husband; that she was driving it with his permission 
or consent, or that she was accustomed to driving it with 
his permission and consent about Washington and the 
surrounding; territory. She further denied that the 
automobile in question was purchased and owned and 
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used by her and her husband as a family car. Sjie pro¬ 
ceeded to say that the automobile was owned by the 
Plant, an establishment of her husband, and dnother 
partner, notwithstanding the previous record in the 
lower court that she had testified to all of these facts 
(Rec. p. 29). | 

It is not desired to extend this statement of fa<pts too 
long, but counsel deem it necessary to make it anjiple in 
order to place this matter fully before this Honorable 
Court. The original defense papers filed by the defend¬ 
ant in these cases show admission of ownership of tjhe car 
by the defendant, Samuel Rubenstein (Rec. pp. 6-|12-16- 
36). In addition to that plaintiffs offered as evidence of 
ownership, affidavit of Mrs. Pauline Rubenstein filed in 
these cases (Rec. p. 29) swearing to the fact that her 
husband owned the car. The original Brief filed by 
Counsel for the defendant in this Honorable Court fn the 
previous cases, admitting ownership in the defendant 
(Rec. p. 36). The plaintiff proved further that Samuel 
Rubenstein admitted it was his family car that injured 
the plaintiffs (Rec. p. 21). j 

As will appear from the cross-examination of plaintiff’s 
witnesses the main defense in these last cases wasj that 
plaintiff, R. K. Williams, had left material on the road¬ 
way or driveway of the bridge which obstructed de¬ 
fendant’s automobile; that one of his trucks had figured 
in the collision with defendant’s car so as to contribute 
to the collision; that the driveway was not wide enough, 
and after all of this evidence was introduced defendant’s 
counsel moved the lower court to direct a verdict for the 
defendant on the following grounds: 

1. “Because there was no proof of this car being pur¬ 
chased or used for family purposes.” 
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2. “Because under the decisions of the Virginia 
Courts, there could be no liability on the part of the 
defendant” (Rec. p. 36). 

At first the Trial Court apparently did not think much 
of the position of Counsel for the defendant, for it stated 
(Rec. p. 36): 

“Without saying what I might think of that testimony 
as a juror, don’t you think it is sufficient to submit it to 
them?” 

Counsel for the defendant replied (Rec. p. 37): 

Mr. Quinn: 

“If your Honor has any doubt about this question of 
the family purpose doctrine, before final disposition of 
this motion I would like to recall this young man to the 
stand long enough for further cross-examination.” 

The calling of the witness, Kelly, (Rec. p. 37) for 

further cross-examination bv Counsel for the defendant 

«/ 

only emphasizes the fact of the verity of Kelly’s 
testimony, for Kelly recognized a pamphlet which 
Counsel for the defendant handed him which advertised 
his products as the one he had left with the defendant 
on the day of his visit to defendant’s establishment, 
trying to sell to the defendant; and, of course, this 
testimony did not in any way disturb the evidence of the 
“family purpose” car then in the Record, and tended to 
corroborate and strengthen the witness’s testimony. 
However, the lower Court, notwithstanding the testi¬ 
mony, directed verdicts for the defendant. 


7 


ASSIGNMENT OF ERRORS. 

! 

Appellants assigned errors by the Trial Court in the 
following particulars: 

1. In sustaining defendant’s Motion for a directed 
verdict at the conclusion of the plaintiffs’ cases. 

2. In holding that the evidence in these cases was not 
sufficient to establish the relationship of principal and 
agent or Master and Servant, under the law’s of the State 
of Virginia. 

3. In holding that the “Family Purpose” doctrine is 
not recognized in the State of Virginia. 

4. In refusing to hold that the “Family Purpose” 
doctrine, as recognized by the State of Virginia, applied 
to these cases. 

5. In refusing in evidence the Pleas of the defendant, 

filed in the Supreme Court, and the Brief filed b|y de¬ 
fendant in the Court of Appeals of the District of 
Columbia, on March Gth, 1931. j 

POINTS. | 

i 

Points in the case are w’hether or not the “Fimily 
Purpose” doctrine exists in the State of Virginia; whether 
or not defendant can assume inconsistent positions in the 
same case; w’hether or not the Court properly ruledl out 
certain evidence; and the granting of the Motiofi for 
directed Verdicts. 

i 

| 

ARGUMENT AND AUTHORITY. j 

j 

These cases are not new to this Honorable Cour^;, as 
has been heretofore stated, and w r ere sent back for re¬ 
trial only because the record in the previous cases lacked 
the evidence of the “family purpose” car, w’hich evidence 
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was left out by the defendant’s counsel, who was charged 
by the trial court with re-copying the bills of exception, 
which contained this evidence. 


The opinion of this Honorable Court in cases Xos. 
5330, 5331 and 5332 by Mr. Justice Groner, distinguish¬ 
ing between the Litz vs. Harmon decision, 151 Va., which 
applies the “family doctrine” to a family purpose car, 
and Green vs. Smith, 153 Va., where the evidence failed 
to prove that the automobile was a family purpose car, 


sa vs: 


“. . . the case (Green vs. Smith) is dis¬ 

tinguished from the Litz case upon the ground that 
in the latter the evidence showed the automobile 
was bought and kept for family purpose use and 
that the son had general permission to use it when 
he liked. 

Whether the distinction is more fanciful than 
real is not of importance, for it is obvious that the 
most that can be deducted from the Virginia 
decisions on the subject of the family purpose 
doctrine is that it is applicable only in those cases 
in which it is shown that the automobile belonging 
to the head of the family was acquired for general 
family use and was indiscriminately so used, 
and in this aspect, under the facts shown in this 
case, the doctrine would not apply, for here the 
evidence wholly fails to show that the automobile 
being driven by the wife was bought or maintained 
for family purposes or was so used. . . .” 


Had the evidence in the instant cases, on the previous 
hearing before this Honorable Court, of the “family 
purpose” car, being purchased and used for such, been 
in the record at the time of the writing of the opinion in 
the previous cases, this Honorable Court would no doubt 
have sustained the verdicts in the previous cases. 
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It is safe to say now that since this record lias said 
evidence, this Honorable Court will hold the action of the 
Trial Court to be in error in directing verdicts |for the 
defendant. 

The injury in Litz vs. Harman occurred on August 
5th, 1926. The instant injuries occurred November 
6th, 1926, ninety days afterwards. Therefore, usjng the 
language of His Honor, Mr. Justice Groner: 

“Since in this case we are only called on tb ascer¬ 
tain the Virginia rule of liability, applicable as of 
the time of the injury. . . ” 

the Litz vs. Harman case is ruling in the instant cases. 
The opinion in the Litz vs. Harman case does not show 
the exact date of the injury in that case, but doejs refer 
to the fact that the case was tried twice and in the Second 
trial, which is the opinion reported in 151 Va., there are 
dates of May, 1927, having reference to certain affidavits 
about the conduct of jurors in the second trial of that 
case. As the date of the injury in the Litz-Harmaji case 
may be of importance, Counsel will present at the bar of 
this Court the printed record used in that case wherein 
is set out the date of the injury. We thus have thi best 
of authority for the rule in Virginia: that of this tiionor- 
able Court. j 

That the doctrine in Virginia may be fully appreciated 
we refer at length to the case of Litz vs. Harman, 151 
Va. 363, 144 S. E. 477. In this case the Court of Appeals 
of Virginia fully and directly considered the “fgmily 
purpose” doctrine and reviewed and discussed the first 
two cases relied on here by appellee; that is Cohen vs. 
Meador, supra, and Blair vs. Broadwater, supra, and 
after such mature consideration the court fully approved 
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the “family purpose’ 7 doctrine. Thus it is the law of the 
State of Virginia. The court stated, 151 Va. p. 364: 

“The instant case arose out of an automobile 
accident. The automobile of defendant was kept 
for family purposes. At the time of the accident, 
at the mother’s request, the automobile driven 
by her son was being used to take groceries to a 
camp at which one of her daughters was staying, 
and, on the return from the camp the accident 
happened. The son lacked a few days of being 
twenty-one. 

“Held: That the ‘Family Purpose’ Doctrine 
applied and that the son was acting as agent for 
his father, and the father was liable for the 
negligence of the son.” 

At page 376 the court says: 

“The defendant assigns numerous errors, but 
all except one center upon one proposition. It is 
contended that the driver of the automobile, the 
son of defendant, was not his agent or servant, 
and hence that the defendant can in no event be 
held legally responsible for the plaintiff’s injury. 
For this, two cases are cited and relied upon. 
They are: Cohen vs. Meador, 119 Va. 429; Blair vs. 
Broadwater, 121 Va. 301, 89 S. E. 532; L. R. A. 
1918a, 1011. In each of these cases a father, 
the owner of the automobile, was relieved of 
liability for the alleged negligence of the driver 
of the automobile, which in one case was operated 
by a son over twenty-one years of age and in the 
other, by a daughter eighteen years of age. 

“The rule established by those cases is thus 
expressed: 

“The relationship alone of father and son, or 
father and daughter, does not of itself impose 
liability upon the father for the negligent opera¬ 
tion of his automobile, and such liability, when 
properly imposed, must result from the relation 
of master and servant or principal and agent.” 
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“That is all those cases can be fairly held to 
determine, and we do not wish to ipodify or 
weaken that rule, which, however difficult it may 
be to apply in particular cases, appear^ to be a 
universal rule in this country. 

“There is a wealth of authority on thle general 
subject and much conflict. Out of th(jse prece¬ 
dents, however, a rule supported by the better 
reason, and as we believe, by the weight of authority, 
has emerged, which has come to be labeled as the 
“family purpose doctrine,” as affecting liability 
for negligent injuries by automobiles while being 
used by members of the family.” 

I 

And at page 379 of the same opinion: 

“The rule has been said to rest on t|he view 
that where a father provides an automobile for 
the purpose of furnishing members of hi^ family 
with outdoor recreation, the use of the j car for 
such purpose is within the scope of the (father's 
business and analogously to the furnishing, of food 

and clothing or administering to their health.” 

I 

And the court further states at page 379: 

In Ruling Case Law, Supp. Vol. 4, page 153, 
this is said as to the ‘family purpose’ doctjrine: 

“When the head of a family supplies aiji auto¬ 
mobile for the use and pleasure of the family, 
permitting the members thereof to use it gt will, 
those members thus using the automobile become 
the agents of the head of the family, as ea^h one 
using it, even for his sole personal pleasure, is 
carrying out the purpose for which the automo¬ 
bile was furnished, and is the agent or servant of 
the head of the family, so that the latter is| liable 
for injuries resulting from negligence.” I 


i 
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And on page 381 the court says: 

“The discussion might be prolonged and citations 
multiplied, but we shall content ourselves with 
saying that we agree with the judge of the Trial 
Court in holding that under the facts in this case 
the ‘family purpose 7 doctrine applies. The auto¬ 
mobile was being used at the time by three mem¬ 
bers of the family of the defendant (wife, son and 
daughter) for the purpose for which it had been 
bought, under the implied authority of the de¬ 
fendant so as to make his son the driver of the 
machine for the time being, his servant and 
agent.” 

That Virginia is a family purpose state, see last edition 
of the Digest of Virginia and West Virginia Reports, by 
Michie, Vol. 1, edited 1929, Sec. 16, page 895. 

This section is under the head “Automobile’ 7 and has 
the short he^d “Family Purpose,” and under this sub¬ 
head is quoted the Litz-Harman case, 151 Va. 363 and it 
takes its place in the States having “family purpose” 
doctrine, as outlined in such cases, as Eggleston vs. 
Kendall, 92 W. Va., 114 S. E. 454; Jones vs. Cook, 90 
W. Va. 710, p. 715; 111 S. E. S2S; Ambrose vs. Young, 
100 W. Va. 452; 130 S. E. S10. 

30 X. C. C. A., page 341, places Virginia in the States 
known as the “family purpose doctrine” States. Virginia 
takes her place under the authority of the Litz-Harman 
case with such States as Texas, Kentucky, W. Virginia, 
Illinois, North Carolina and many others. 

The courts in Virginia all recognize the “family pur¬ 
pose” doctrine, where the evidence supports that 
doctrine as in the instant case. 

The evidence in the instant cases fully sustains the 
“family purpose” doctrine. 


Witness, Kelly, at page 31 of the record, says, 
stantially: 


sub- 


“That he went out to the place where Samuel 
Rubenstein had his place of business to sell him 


some radiator covers: that he had gotten 


that he might make a sale, at that time jepre- 
senting the Tri-Co Radiator Covers. That he 
first talked with the brother of Samuel Riiben- 
stein and about that time Samuel Rubeilstein 
came up. ‘Witness asked brother of the defend¬ 
ant if he was the Rubenstein who had hii Mr. 
Williams in Alexandria and he told witness that 
he was not the one but that it was his brother’s 
car; defendant, Samuel Rubenstein then s:(iid it 
was the family car or his car; defendant s^iid it 
was the family car/ 
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See Rec. p. 29 where Counsel agreed that ifj Mr. 
Justice Jennings Bailey was present in Court jas a 
witness for the plaintiffs, he would testify substantially 
as follows: 

“That Mrs. Pauline Rubenstein in her direct 
testimony when called as a witness for the plain¬ 
tiffs in the previous trial testified as follows: 

“That she was accustomed to driving this 
automobile with the permission and consent of 
her husband about Washington and the surround¬ 
ing territory and that the automobile in question 
was purchased and owned and used by her and 
her husband as the family car.” 

See Rec. p. 30 where Stanley H. Horner, Inc., Buick 
automobile representative in Washington, through its 
vice-president, Walter Duffy, testified that he was under 
subpoena duces tecum to bring the record of his firm of 
the purchase of this Buick sedan by Samuel Rubeqstein 
and his records show that on August 5th, 1926, Samuel 
Rubenstein purchased of the firm a Buick Sedan, 1927 
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model, engine No. 1717129, purchase price being 
$2,215.00. On cross-examination counsel for the de¬ 
fendant attempted to prove by him that the automobile 
taken in by his company in trade at the price of $225.00 
was owned by the Rubenstein Cleaning Company and 
this witness testified: 

“Witness had reason to believe that the second¬ 
hand car on which was allowed $225.00 in trade 
was not owned by the Rubenstein Cleaning Com¬ 
pany; that he was with Horner Company at the 
time: the purchase price of the new Buick was 
$2,215.00 and the $1.00 extra was for automobile 
tags; the application for tags is usually signed by 
the purchaser: there was no title law in the 
District of Columbia at the time.” 

And at page 36 of the record plaintiff called Edward 
R. Dean to testify and he stated that he was title exam¬ 
iner and custodian of records, Department of Vehicles 
and Traffic of the District of Columbia; that he was 
under subpoena duces tecum representing or responding 
for Mr. L. P. P. Roberts and had with him certain 
records of the Traffic Bureau of the District of Columbia, 
being an aplication for a set of automobile tags for an 
automobile, issued in the name of Samuel Rubenstein for 
a Buick Sedan, engine No. 1717129; the car was pur¬ 
chased new op August 5th, 1926, by Samuel Rubenstein; 
the records show this car icas transferred on an Auburn 
car and the Auburn car was purchased in the name of 
Samuel Rubenstein, and he further testified on cross- 
examination that the title law went into effect on July, 
1931. Which shows that certainly since July, 1931, five 
years after this injury occurred, Samuel Rubenstein used 
the same car with which the plaintiffs were injured and 
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transferred it in his own name on the purchase of d new car; 
the said new car, an Auburn, purchased in his n^rne. 

Rubenstein admitted in his pleadings filed in these 
cases, that it was his automobile; the same thing in the 
Brief filed in this Court and in the testimony and 
Certificate of Mr. Justice Bailey, hereinbefore j referred 
to, it is shown that Mrs. Rubenstein admitted it was the 
family car, so purchased and used. The defendant 
Samuel Rubenstein was present and heard her sp testify 
and did not deny it ; also the proffered testimony of Mr. 
Albert D. Esher, of Counsel for plaintiff, that Mi[. Harry 
F. Kennedy, previous counsel for defendant, admitted 
the same thing before the Bar of the Trial Court. 

With this abundance of evidence of the ‘family 
purpose’’ doctrine, notwithstanding the turn table 
methods of the defense, swearing in one case to jone set 
of facts and swearing to the contrary in another, the 
case of plaintiffs is abundantly proven. 


It is to be noted bv this Honorable Court that Pauline 
Rubenstein was a defendant named in these suits and 
her admissions bound the defendant; that defendant 
Samuel Rubenstein, her husband, heard her testify at 
the time Mr. Justice Jennings Bailey was sitting (Rec. 
p. 20), yet he did not deny the facts that she testified to, 
that is, that the car was a “family purpose” car, when he 
afterwards took the witness stand. 

Where a party gives a reason for his conducjt and 
decision touching anything involved in the controversy, 
he cannot, after litigation has begun, change his ground 
and put his conduct upon another and different} con¬ 
sideration. White vs. Bott, 15S Va. 442 at 454; Ohio & 
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M. Ry. Co. vs. McCarthy, 98 U. S. 25S, 267; 24 L. Ed. 
693; Oakland U. Co. vs. Wolfe, 118 Fed. 239; Goodman 
vs. Purnell, 187 Fed. 90; Heckscher vs. Blanton, 111 Va. 
648-653: Arwood vs. Hill, 135 Ya. 235; Robinson vs. 
Shepard, 137 Ya. 6S7; Nagle vs. Syer, 150 Ya. 50S. 

As was said in Arwood vs. Hill’s Adm., 135 Ya. 235, 
“A party cannot, either in the course of litigation or in 
dealing in pais, occupy inconsistent positions.” Upon 
that rule election is founded; a man shall not be allowed, 
in the language of the Scotch law, “to approbate and 
reprobate.” 

The time to speak is when one should and if he there¬ 
upon fails and holds his peace it is assumed that what 
he would say would be unfavorable to him. See Murphy 
Hotel Co. vs. Herndon Adm., 120 Ya. 505, at 517, where 
it is stated: 

“When a defendant can, by his own testimony, 
throw light upon matters at issue necessary to 
his own defense and peculiarly within his own 
knowledge if the facts exist, and fails to go upon 
the witness stand, the presumption is raised and 
will be given effect that the facts do not exist.” 

Therefore, Rubenstein’s failure to deny in the previous 
trial what his wife had testified to in his presence, that 
his car was a family car, so purchased and used, gives 
force and effect to her binding statements, and, now that 
he realizes that the law of Yirginia recognizes the 
“family purpose” doctrine, estops him from denying 
what she had previously testified to. 

Assignment of Error No. 5 refers to the refusal of the 
Court to allow in evidence the judicial admission made in 
the Pleas of the defendant as to his ownership of the car 
and the admission in the Brief filed in this Court. 
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1 Ency. Evidence, 396, Sec. 8, says: 

“A judicial admission is one so made in plead¬ 
ings filed or in the progress of a trial as to dis¬ 
pense with the introduction of evidence otherwise 
necessary or to dispense with some rule of practice 
otherwise necessary to be observed and complied 
with.” I 

I 

1 Greenleaf Evidence, Sec. 27, 205; Cook vs. Gtirokin, 
119 N. C. 13-25 S. E. 715 it is said that: j 

“Judicial admissions or those made in Court by 
the party’s attorney, generally appear either of 
record, as in pleading, or in the solemn admission 
of the attorney, made for the purpose of being 
used as a substitute for regular evidence of the 
fact at the trial, or in a case stated for the opinion 
of the court. ...” | 

In connection with the admission of Counsel for the 
defendant at the first trial, Mr. Harry Kennedy, it will 
be found that in the first record there was no question 
raised as to the fact that the car was not a “fjamily 
purpose” car, nor did Samuel Rubenstein deny th^ fact 
upon the stand. 

The testimony in the previous trial on the pi[rt of 
Mrs. Rubenstein, who was then a defendant, thalt the 
car was a “family purpose” car so purchased and used by 
her and her husband, she being a joint defendant| with 
her husband at that time, was binding upon him as| well 
as herself. See 4 App. D. C. 51, Maine vs. Ankan \i*here 
it is said: 

“Declaration made by one with the know edge 
and sanction of others in respect to a matter in 
which all are interested bind all.” 


l 
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See Wigmore on Evidence, Sec. 1079 (2) page 593, 
where it is said: 

“The admissions of one joint tortfessor are 
receivable against another. . . .” 

That the court erred in refusing to admit admissions 
of counsel for defendant, see Darkin vs. Brundige, 276 
U. S. 36, 48 L. Ed. 

The statements of Pauline Rubenstein bind the de¬ 
fendant even though made out of court. This question 
is definitely determined in the case of Buchanan vs. 
Wilson (Ya.) 165 S. E. 422 at 424. West was the driver 
of the car and Miss Fannie Wilson the owner. West 
was asked after the accident, “Who do you work for?” 
He said, “Miss Fannie Wilson.” And our Supreme 
Court said: 

“Much was said in the Brief as to whether this 
statement is or is not a part of the res gestae. 
Regardless of this we think it was proper and 
admissible testimony as tending to establish the 
fact that West was the agent of Miss Fannie 
Wilson.” 

These cases being tried under Virginia Law, this 
authority is imperative: 

“Bills of Exception usually embodv so much of 

A V V 

the testimony as is needed to be laid before a 
•/ 

superior court in order to enable it to understand 
and rule upon the questions of law raised by the 
exceptions, it is signed by the trial judge, partly 
(at least) in token of his approval of it as a fair 
representation of the issues raised. May it not 
therefore be regarded as an official statement 
by the Judge of the tenor of the testimony when¬ 
ever in another trial (even between other parties) 
it may be desired to prove the parts of the testi¬ 
mony stated in the bill.” 


* 
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In Baylor vs. Smithers, 1 T. B. Mon. 6 it is said: 

“The statement contained in a bill of ekception 
must be supposed to have undergone ijot only 
the inspection of each party or their (counsel, 
but moreover the scrutiny and supervision of the 
court, by whom the exceptions are signed.j When 
enrolled those statements in fact compose part 
of the record and are entitled to as mucli verity 
and are deserving as much credit as would be the 


testimony of any witness who might prove what 
the witness whose statements are contained in the 
record proved on a previous trial.” 

And at page 502 Wigmore says further: | 

“The majority of courts, on one ground or 
another, receive the bill to prove the tenor of the 
former testimony. 

From the view of practical safety the question is 
a difficult one to settle by a general rule, anjl must 
depend much on the local professional methods. 
But it seems clear, so far as principle is concerned, 
that where the parties to the later trial are (as in 
the usual case) the same in interest, the sjigning 
of the bill of exception in the first trial is an 
admission of the correctness of its statements, 
and the objections that the admission was in¬ 
tended for that trial only . . . may affect 

its weight but not its admissibility. . . .’ 


The Court therefore erred in refusing to let in tl^e Bill 
of Exceptions. 

As the “family purpose” doctrine is founded upon 
agency, that is “where the head of a family supplies an 
automobile for the use and pleasure of the family,! per¬ 
mitting the members to use it at will, those menjibers 
thus using the automobile become the agents of the !head 
of the family. . . .” Litz vs. Harman, 151 Va. pj 379. 
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It is apropos of this note to cite the case of Sydnor & 
Hundley, 158 Va. 703 at 706 where it is said: 

“Though some courts have held to the contrary, 

the present majority rule is that in an action for 

injuries caused by the negligent operation of an 

automobile, proof that the automobile was owned 

bv the defendant at the time of the accident 
* 

establishes a prima facie case for the plaintiff; 
in other words, from proof of the defendant’s 
ownership; a rebuttable presumption or inference 
arises that at the time of the injury the auto¬ 
mobile was being operated by the defendant’s 
servant or agent, or someone under his control, 
and that the relation of master and servant, 
therefore, existed between them. Potts vs. Parder, 
220 N. Y. 431, 116 N. E. 78, 8 A. L. R. 785.” 

Guthrie vs. Holmes, 272 Mo. 215, 19S S. W. 854, Ann. 
Cases 1918 D 1123; West vs. Kern, 88 Ore. 247; 171 Pac. 
413 . . . also 42 A. L. R. 900 et seq. 

In Vartanian on the Law of Automobiles (a Virginia 
book), Section 121, this is said: 

“The inconvenience, the difficulty and in most 
cases the impossibility to the plaintiff to prove by 
affirmative evidence that the driver of the auto¬ 
mobile was acting under the control and direction 
of the owner, and was therefore his servant, have 
led sotne courts to the adoption of a more rational 
rule in the application of the general principle 
above stated. According to that rule, while it is 
still incumbent upon the plaintiff to make a case 
by the preponderance of evidence that the driver 
was the servant of the owner, he need not particu¬ 
larly show that the driver was acting under the con¬ 
trol and direction of the owner. It is prima facie 
sufficient to show that the automobile was owned 
by the particular person and was at the time, 
being driven by the particular person. Under 
such evidence the law prima facie presumes that 


» 
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the driver was acting as the servant of the owner. 

With the above rule we are in accord,! and are 
therefore of the opinion that the trial cdurt was 
right in denying the defendant’s motion tlo strike, 
as it did.” 

| 

The evidence in the instant cases went farther than 
that. It went so far as to prove the ownership in de¬ 
fendant, and that the car was a family car andi so pur¬ 
chased—and even so far as to prove that defendant has 
taken inconsistent positions. Yet, the lower court sus¬ 
tained a motion for directed verdicts, which motion was 
made in face of the law to the contrary. Under this 
authority, it being a Va. decision it was imperative. The 
Trial Court had no alternative but to submit the Question 
to the jury. I 

Defendant may contend that agency is not presumed— 
that is not the law in Virginia—see Sydnor Hijindley, 
158 Va. supra. Where it is positively and directjy held 
that a presumption arises when an accident occurs that 

the driver is the agent of the owner. ! 

I 

I 

RESUME. | 

I 

Appellants feel that the Litz-Harman case positively 
and definitely established the “family purpose” doctrine 
in Virginia, and that this Honorable Court recognizes it 
in its decision on the former appeal of these cases, (Nos. 
5330, 5331 and 5332), and that its decision in | those 
cases was based solely on the fact that the evidence 
before the Appellate Court was insufficient to sustain a 
verdict under this doctrine. 

In this appeal we confidently assert that the evidence 
in this record consisting of the testimony of the witness, 
Kelly; the testimony of Honorable Justice Jenjnings 
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Bailey; the Pleas filed in these cases in the trial court; 
the proffered testimony of Albert D. Esher, as to 
judicial admissions made at the Bar of the court during 
the trial of the “family car;” the testimony and records 
of the witness, Walter Duff}', as to the defendant’s 
ownership of the car; the testimony and records of the 
witness, Edward R. Dean, the Custodian of Records of 
the Traffic Bureau of the District of Columbia, as to the 
defendant’s ownership of the car, the Brief filed in this 
Honorable Court by the defendant admitting ownership 
of the car, is conclusive that the defendant owned the car 
involved in this accident and that it was generally used 
by his wife, who was operating it at the time of the 
accident, that it was the “family car,” bought and used 
for family purposes. 

Especially when considered in the light of the Sydnor 
& Hundley case, supra, holding a presumption of agency 
arises from the fact of ownership. And in the light of the 
Buchanan vs. Wilson case, supra, holding the agency may 
be proved by the statements or admissions of the agent 
out of court. 

And we respectfully submit in conclusion that the Trial 
Court erred in sustaining the motion of the appellee to 
direct verdicts for the defendant in these cases and pray 
this Honorable Court to reverse the judgments entered 
by the Trial Court in these cases. 

Respectfully submitted, 

THOMAS A. WILLIAMS, 
ALBERT D. ESHER, 

Attorneys for Appellants. 
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BRIEF FOR APPELLEE 

STATEMENT OF CASE 

These are appeals from judgments of the Supreme 
Court of the District of Columbia entered upon 
directed verdicts in three suits for personal injuries. 
The suits were consolidated for trial. 

ISSUES MADE BY THE PLEADINGS 

l 

. 

The Declarations alleged that appellee was the 
owner of an automobile, the use of which he provided 
for the members of his family; that prior to the hap- 
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pening of the accident complained of appellee’s wife 
had from time to time operated said automobile for 
“her pleasure and purposes,” and at the time of the 
accident was driving and operating the same “by vir¬ 
tue of the relationship and conditions existing in the 
family of the defendant, Samuel Rubenstein (appel¬ 
lee), with reference to the use and operation of said 
automobile;’’ that while the said automobile was being 
operated by said wife in a negligent manner it collided 
with and caused injuries to appellants. (R. 2.) 

Appellee, by his first Plea, in each case, admitted 
that Pauline Rubenstein was his wife and denied all 
the other allegations of the Declarations. 

EVIDENCE 

Appellee refers only to such evidence as is considered 
pertinent to the question presented in this appeal, 
which has only to do with the operation by his wife of 
an automobile, alleged to be his, under the so-called 
“family purpose” doctrine. The only competent evi¬ 
dence offered on behalf of appellants to show the cir¬ 
cumstances and purposes under which and for which 
appellee’s wife was operating the automobile in ques¬ 
tion was the testimony of the wife, who, being called 
as a witness by the appellants, testified that she was 
driving the same at the time of the accident, and that 
with her in the said automobile were her son, a friend, 
and the friend’s daughter; that she was on her way 
back from Camp Humphreys; that the automobile was 
not owned by her husband but belonged to the plant, 
and that she only drove the said automobile “whenever 
the plant could spare it” and that she always asked 
permission of the firm and her husband before she 
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drove the car. (R. 21 and 22.) In addition to this 
testimony of appellee’s wife appellants offered the tes¬ 
timony of one Everett Kelly, who testified phat in a 
casual conversation at the office of the Rubenstein 
Cleaning Company, in which appellee was a partner, 
that appellee told him that the car that ha^ collided 
with appellant, Williams, was “the family car or his 
car” (R. 31), and the testimony of an automobile 
dealer and an employee of the Department of Vehicles 
of the District of Columbia to the effect that the auto¬ 
mobile being operated by appellee’s wife was purchased 
in the name of Samuel Rubenstein on August 5, 1926, 
(R. 30-36). The testimony of Mr. Justice Bailey, and 
an affidavit filed by appellee’s wife in this cafise were 
received solely for the purpose of contradicting appel¬ 
lee’s wife, who had been called as a witness by appel¬ 
lants, and was not affirmative proof of any fact in the 
case. (R. 21-29.) 

QUESTIONS PRESENTED ON THE PLEADINGS 

AND THE EVIDENCE 

I 

The allegations of the Declarations, and the evidence 
offered in support thereof presented to the Court below, 
on a motion for a directed verdict, the questipn as to 
whether or not there was a prima facie case made out 
against appellee under the so-called “family purpose” 
doctrine as construed and applied in the various de¬ 
cisions of the highest court of the State of Virginia, 
in which State the accident occurred. In a| former 
appeal in these cases (Rubenstein vs. Williams , et al., 
61 Appeals, D. C., page 266), this Court held that the 
rule of law established by the Courts of Virginia gov¬ 
erned the right to recover in this case. It is plain from 
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the Declarations that appellants relied upon the “fam¬ 
ily purpose” doctrine as the basis of their right to re¬ 
cover, and not upon the law of master and servant or 
principal and agent as ordinarily understood. 

POINT 

In Virginia the relationship alone of husband 
and wife does not impose liability on the 
husband for the negligent operation of his 
automobile by his wife, and such liability 
when properly imposed must result from the 
relation of master and servant or principal 

and agent 

This point was fully considered by this Court in the 
former appeal in these cases and approved. ( Ruben - 
stein vs. Williams , Supra .) Appellants, however, ap¬ 
parently consider that on the second trial of these cases 
in the Court below they presented some new testimony 
which presents to this Court a case different from that 
involved on the former appeal. It is respectfully sub¬ 
mitted that it is plain from the record that no new 
question is presented notwithstanding the many 
erroneous statements in appellants’ brief purporting 
to be based on said record. 

It is of the greatest importance that this Court be 
not misled by the numerous erroneous statements in 
appellants’ brief. On page 2 of said brief it is con¬ 
tended that the automobile in question was being 
driven under “the appellee’s general permission and 
consent and was being used for the pleasure and con¬ 
venience of appellee’s family at the time, having been 
purchased and used as a family car.” Pages 29 and 
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31 of the Record are cited in support of this contention, 
and when we turn to the record we find no feuch sup¬ 
port. On page 29 it will be found that it was conceded 
that if Mr. Justice Bailey was present he woqld testify 
that appellee's wife had testified at the former trial of 
these cases, that she was accustomed to driving the 
automobile with the permission and conserit of her 
husband about Washington, and the surrounding terri¬ 
tory and that the automobile in question, ‘Vas pur¬ 
chased and owned and used by her and her hiisband as 
a family car." That testimony was admitted Solely for 
the purpose of contradicting the appellee's vfife as is 
apparent from the statement of Mr. Justicej Proctor 
appearing on page 21 of the Record when he stated to 
Counsel for appellant “if you should show that she 
testified differently, that is not an affirmative proof of 
anything." All we find on page 31 of the Record is 
that one Everett Kelly testified that the appellee told 
him that the automobile which collided with Mr. Wil¬ 
liams was “the family car or his car." 

On page 3 of appellants' brief we find that the pur¬ 
pose for which the testimony of Mr. Justice Bailey 
was admitted is again ignored, and his testimony is 
coupled with various statements as to what tobk place 
at the former trial of these cases, for none cjf which 
there is justification in the Record. 

Present Counsel for the appellee consider^ it his 
duty to deal with certain statements made on pages 3 
and 4 of the brief which apparently reflect on the 
former attorney of record of the appellee. The brief 
states that this Attorney was instructed by tjhe trial 
Justice to include certain things in the Bill of Excep¬ 
tions, that the trial Justice assumed his instructions 
had been followed and signed the Bill as presented, but 
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when the case came to this Court it was found that the 
attorney referred to had left out of the Bill of Excep¬ 
tions the evidence of “family purpose.” The brief then 
goes on to state “After the record had been deleted of 
the ‘family purpose' evidence the defendant (meaning 
appellee and his counsel) assumed the position in this 
Court that there was no evidence of ‘family purpose' 
in the case.” The language of the brief apparently 
presents a serious charge against an honorable mem¬ 
ber of the Bar for which there is no justification in the 
present record, nor in any other of which present coun¬ 
sel for the appellee is aware. The record in the former 
case was in the hands of counsel for appellants for over 
a year before the former appeal was argued in these 
cases and no question was raised as to the sufficiency of 
the Bill of Exceptions or the fact that it had been 
“deleted of the family purpose evidence.” It was not 
until after the decision of this Court on the former 
appeal that any suggestion was made that the Bill of 
Exceptions was not complete or that there had been 
any deletion. It is apparent from the statement of the 
trial justice that he himself was probably in error as to 
his recollection of the testimony of appellee's wife at 
the first trial in the Court below, which trial was not 
stenographically reported. He took no notes of the 
testimony, and it was over a year after he signed the 
Bill of Exceptions that he was requested to give a 
statement as to his recollection of her testimony. The 
record in the former trial shows that the appellee's 
wife was a co-defendant with him, and that at the con¬ 
clusion of the testimony the Court compelled plaintiffs 
to elect as to which defendant they would proceed 
against and they elected to proceed against appellee. 
Is it likely that would have been done if her testimony 
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was that the automobile in question “was purchased 
and owned and used by her and her husband as the 
family car”? 

Again on page 5 the brief states, “she proceeded to 
say that the automobile was owned by the plant, an 
establishment of her husband and another partner, 
notwithstanding the previous record in the lower Court 
that she had testified to all of these facts” (meaning 
the fact that the automobile was purchased ^nd owned 
and used by her and her husband as a fairily car). 
Page 29 of the record is cited in support of this con¬ 
tention and again reference to page 29 shows that there 
is no such support found therein. 

On page 5 of the brief appellants state that “in addi¬ 
tion to that plaintiffs offered as evidence of (Ownership 
affidavit of Mrs. Pauline Rubenstein filed in these cases 
(R. page 29), swearing to the fact that her husband 
owned the car.” This affidavit was admitted simply 
as a piece of evidence tending to contradict Mrs. 
Rubenstein and not as an affirmative proof of 
anything. 

ARGUMENT AND AUTHORITIES 

i 

I 

I 

There can be no doubt that the “family purpose” 
doctrine, as ordinarily understood, has been rejected 
by the Court of Appeals of Virginia. 

I 

I 

Cohen vs. Meador , 119 Va. 429. 

Blair vs. Broadwater , 121 Virginia 301. 

Litz vs. Harman , 151 Va. 464. 

Green vs. Smith , 153 Va. 675. 


i 
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In Blair vs. Broadwater, Supra, the evidence showed 
that defendant “bought and kept the car for the use 
and pleasure of himself and family,” and on the day 
of the accident he permitted his daughter to use the 
car for the “pleasure and entertainment of herself 
and cousin.” In its opinion in this case the Court of 
Appeals of Virginia said: 

“Two theories are advanced why the owner of 
an automobile should be liable for injuries inflicted 
upon third persons by his minor child while using 
the machine, with his consent, for the child’s own 
business or pleasure, namely: 

“(1) Because the parent is responsible for in¬ 
trusting a dangerous machine to the hands of his 
child. This liability, it will be observed, does not 
depend upon the child’s negligence, but upon that 
of the parent in permitting the child to use a 
dangerous instrumentality. 

“(2) The second theory proceeds upon the 
assumption that, as the parent originally pur¬ 
chased the machine for the use and pleasure of the 
family, the use of it by the child with the parent’s 
permission for its own pleasure is but applying 
it to the business for which it was bought, and 
therefore the child’s use of it was for the parent’s 
business.” 

Both of the above theories were then discussed and 
rejected by the Court. In discussing the second propo¬ 
sition the Court, after referring to Cohen vs. Meador, 
Supra, Doran vs. Thomsen, 76 N. J. L. Van Blaricom 
vs. Dodgson, 220 N. Y. Ill, Reilly vs. Connable, 214 
N. Y. 586, and numerous other State cases, concludes 
as follows: j 
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“The general rule in relation to the Responsibil¬ 
ities of a parent for the torts of his mihor child is 
very clearly and succinctly stated in Smith vs. 
Jordan , 211 Mass. 269, 97 N. E. 761, as follows: 
‘The principles of law which govern this case are 
plain. A father is not liable for the torts of his 
minor son simply because of paternity. There 
must exist an authority from the father to the son 
to do the tortious act, or a subsequent ratification 
and adoption of it, before responsibility to the 
parent. * * * The wrongful act must be 

performed by the son in pursuance of th^ business, 
incident, or undertaking authorized by Rhe father 
before the latter can be held liable. * * * If 

the act is not done by the son in furtherance of 
the father’s business, but in performance of some 
independent design of his own, the father is not 
liable. The controlling rules of law are pie same, 
whether the business in question concerns the 
operation of an automobile, or any other matter.’ 

“The doctrine of these cases impresses us as 
being sound, and they sufficiently illustrate the 
ruling principle that should govern the| case in 
judgment.” 

i 

In Green vs. Smith , Supra , the “family purpose” 
doctrine was again injected by the Court of Appeals of 
Virginia in an opinion in which the following lang¬ 
uage, clearly presenting its attitude, is used: j 

I 

i 

“The advent of the automobile has np magic 
power to change and rewrite the common law with 
reference to the liability of a father for the negli- 
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gent use of an instrumentality which he permits 
his minor son to use; and if experience has demon¬ 
strated that the use of automobiles requires that 

the owner of the automobile be held liable for the 

* 

negligence of his minor son, or other person, using 
his automobile with his permission in cases in 
which he would not be liable were the son, or other 
person, using some other instrumentality owned by 
him, the change should come, we think, by act of 
the legislature and not by Judicial pronouncement. 
See Section 59, Chapter 54, Laws of New York, 

1929.” 

Litz vs. Harman , Supra, a case relied on by appel¬ 
lants, did not really involve the application of the 
“family purpose” doctrine, as construed and applied 
by the Courts of other states. The testimony in that 
case showed ithat the father did not drive an auto¬ 
mobile, spent a great deal of his time away from home, 
did not keep a chauffeur and that some of his children 
always drove the automobile. It was further shown 
by the testimony that one of the defendant's daughters 
was at a certain camp, and the defendant's wife was 
requested to bring down some food to the camp; that 
the wife and one of the other daughters got the gro¬ 
ceries and requested the son to drive them down to the 
camp with the groceries, and the son, who was driving 
the car on that occasion, testified that “the car was 
bought and maintained by his father partly for such 
errands.” On the way back from the camp the acci¬ 
dent happened. In deciding this case the Court of 
Appeals of Virginia said, “the doctrine of respondent 
superior applies here under the conceded facts.” It 
will also be noted that in the Litz-Herman case the 
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Court of Appeals expressly approved the rule which it 
had announced in Cohen vs. Meador, Supra. and Blair 
vs. Broadwater, Supra. 

There is nothing in the record in the instant case to 
distinguish it in the slightest from the case presented 
on the former appeal (Rubenstein vs. Williams, 61 
Appeals, D. C. 266), even though it be conceded that 
appellants proved everything for which thejy contend. 
Their proof necessarily was limited to the allegations 
of the Declaration, and when those allegatiohs are con¬ 
sidered we find that there is no claim ifiade that 
appellee purchased an automobile for general family 
use. The allegation simply is that “he was the owner 
of an automobile, the use of which said automobile said 
defendant provided for members of his family,” which 
is the equivalent of saying that he permitted them to 
use it from time to time. There is no allegation in the 
Declaration that appellee's wife, at the tiriie of the 
accident, was driving said automobile in the transac¬ 
tion of any business or in the management qf the af¬ 
fairs of the defendant. The allegation as tol the pur¬ 
poses for which appellee's wife was operating 'the auto¬ 
mobile shows, if it shows anything clearly, that she was 
operating the same for her own pleasure and purposes 
and not on any business of appellee, for the declaration 
states “that prior to the happening of the grievances 
hereinafter set out, said defendant, Paulinq Ruben¬ 
stein, from time to time, drove and operated sqid auto¬ 
mobile for her pleasure and purposes and on the date 
aforesaid, defendant, Pauline Rubenstein, was driving 
and operating said automobile under and by virtue of 
the relationship and condition existing in the family of 
defendant, Samuel Rubenstein, in reference to the use 

i 

and operation of said automobile.” In the first trial in 


I 
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the Court below, and in the former appeal in these 
cases, appellants relied solely on the family purpose 
doctrine, and never claimed that appellee’s wife was 
operating his automobile in the transaction of any 
business for him or as his agent, except as such agency 
might be involved by the application of the so-called 
family purpose theory. And in the second trial of 
these cases in the Court below their position was the 
same. It is for the first time urged on this appeal that 
they were entitled to go to the jury on the theory that 
from proof of appellee’s ownership of the automobile, 
“a rebuttable presumption or inference arises that at 
the time of the injury the automobile was being 
operated by the defendant’s servant or agent, or some¬ 
one under his control, and that the relation of master 
and servant, therefore, existed between them.” This 
contention is founded upon the argument that the 
“family purpose” doctrine is based upon agency, as its 
theory is, “where the head of a family supplies an auto¬ 
mobile for the use and pleasure of the family, permit¬ 
ting the members to use it at will, those members thus 
using the automobile become the agent of the head of 
the family.” No such contention was made in the 
lower Court and the trial justice was never called upon 
to pass upon the same. It is sufficient answer to it 
here, where it is made for the first time, to point out 
that there is absolutely no proof in the record that ap¬ 
pellee purchased the automobile in question for the use 
and pleasure of his family or that he permitted the 
members of his family to use it at will, and even if 
there was such proof in this case, appellants were not 
entitled to have their case submitted to the jury in view 
of the record which shows that they alleged and proved, 
if they proved anything, that appellee’s wife was using 
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I 

the automobile for her own pleasure and hot on any 
business for appellee. In this connection wq again call 
this Court’s attention to Blair vs. Broadwater, Supra, 
in which, though the evidence showed that the auto¬ 
mobile was bought and kept for the use and pleasure 
of the defendant and his family, and that his daughter 
was using it, with his permission, for the pleasure and 
entertainment of herself and cousin, the: Court of 
Appeals of Virginia expressly rejected the theory that, 
under such circumstances, the member of jthe family 
using the automobile becomes the agent of the head of 
the family. 

Appellant’s brief further presents the contention 
that the appellee’s wife had testified at the first trial 
of these cases that the automobile in question was the 
family car so purchased and used, and thatj appellee’s 
failure to deny in the first trial what his wife had testi¬ 
fied to in his presence estopped him from denying that 
to which she had previously testified. There are two 
answers to this proposition: | 

(1) There is no affirmative proof in this case that 
she did so testify, as Mr. Justice Bailey’s testi¬ 
mony was received purely for the purpose of 
contradicting her. 

(2) There is nothing in the record to show that the 

appellee so heard her testify or failed to deny 
her testimony. ! 

1 

I 

With reference to the assignment of error] Number 
Five, which refers to the refusal of the Cour^ to allow 
in evidence the Pleas of the defendant as to his owner¬ 
ship of the car, it will be noted that one of thte defend¬ 
ant’s pleas denied his ownership of the car, and that no 
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inference could be drawn from the alleged admission 
of ownership in the other Plea. He was entitled to file 
inconsistent Pleas. 

It is difficult for counsel for appellee to find any 
justification for reference in appellants' brief to mat¬ 
ters which are not brought out in the instant case, but 
which are based on something supposed to be contained 
in an entirely different record. He shall not, therefore, 
attempt to reply to the contention that is made that 
it will be found in the first record that no question was 
raised concerning the automobile in question being a 
“family purpose" car and as to what the appellee did 
or did not deny in the first trial of the case. 

The refusal of the trial justice to permit one of the 
Counsel for appellants to testify as to admissions that 
former counsel for appellee was supposed to have made 
in the course of the first trial is not assigned as error 
and is not, therefore, worthy of consideration. 

CONCLUSION 

Appellants sought to recover damages from the 
appellee solely upon the “family purpose" doctrine, and 
alleged in the Declaration and offered proof tending to 
show that the appellee owned the automobile, permitted 
his wife to use the same, and that she was using it for 
her own pleasure and not on any business of the 
appellee. 

It is respectfully urged that, even though they had 
alleged and proved that said automobile was purchased 
by appellee for the use and pleasure of the members 
of his family, and that his wife was using the said 
automobile on the day of the accident, with his express 
or implied permission, for her own pleasure and con- 


venience, under the Virginia decisions they would not 
be entitled to recover. The learned Justice so con¬ 
strued the Virginia decisions when he directed the 
verdicts in favor of appellee, and in so doinjg he com¬ 
mitted no error and his action should be affirmed. 


Respectfully submitted, 

Henry I. Quinn, 
Attorney for Appellee. 


